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APPENDICES: - Flow chart of informal process 
- Sample letter to Airport Owner 

3- Sample letter to Complainant (airport owner's actions 
noted) 

4- Sample letter to Complainant (certification noted) 
5 - Federal Register, October 16, 1996, 14 CFR Parts 13 

and 16: Rules of Practice for Federal-Assisted 
Airports Proceedings; Final Rule 

6 - Resolution of Comments (Internal Use Only) 

1. Backaround. On October 16, 1996, the Federal Register published the 
amended and final rules for 14 CFR Parts 13 and 16 respectively, for the 
purpose of expediting several categories of compliance proceedings involving 
federally assisted airports through the new 14 CFR Part 16 process (Refer to 
Appendix 5). Part 16 procedures are to be used to resolve complaints 
involving airport exclusive rights, requirements of the Anti-Head Tax Act, 
grant assurances, minority and disadvantaged business participation, and 
obligations contained in property deeds (as referenced in 14 CFR Part 16, 
section 16.1). The Part 13 regulation remains in place but should not be 
used to resolve the mentioned issues. The final rule became effective on 
December 16, 1996. 

2. PolicviProcedures. The Great Lakes Region will not become involved 
with an airport owner's actions relative to iaeues covered by paragraph 1, 
unless a written request is received from a complainant. The intent of this 
PPM is to emphasize the concept that the complainant and the airport owner 
should make substantial and reasonable GOOD FAITH efforts to resolve the 
dispute between them before going to a third party. The only exception is a 
safety concern. When a safety concern comes to our attention, we must take 
action to assure that operational safety is maintained. Safety concerns 
regarding 14 CFR Part 139 airports shall be immediately coordinated with 
AGL-620. 

a. If there is a written request by a complainant for FAA assistance 
in resolving a conflict with an airport owner, the ADO/block grant state will 
encourage and expect the airport owner and the complainant to make good faith 
efforts to informally resolve the complaint, in accordance with 14 CFR Part 
16, section 16.21, Pre-complaint resolution. 

Distribution: AGL-600/601/602/610/620 Originated by: AGL-620 
ADO-CHI/ADO-PET/ADO-MSP/ADO-BIS 
Block Grant States (Illinois, Michigan, Wisconsin) 
Other State Aviation Directors (for information only 
through ADO's) 
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b. We will assume throughout the informal (pre-complaint) resolution 
process the airport owner's actions are in accordance with the federal 
requirements referenced in 14 CFR Part 16, section 16.1. Only through the 
formal resolution process contained in 14 CFR Part 16 may an airport owner be 
found in non-compliance with its obligations. The informal process is 
intended to enhance connnunication between the parties and to facilitate 
resolution without formal action. The FM will remain totally neutral 
throughout this informal process. The ADO/block grant state will not act as 
an investigator during the informal process. 

C. When a complainant submits written correspondence seeking FAA 
assistance, we will request the airport owner to respond to the complainant's 
allegations. (Refer to Appendix 2) Upon receipt of the airport owner's 
reply, the ADO/block grant state will respond to the complainant, with a copy 
to the airport owner, stating the FM has noted the written information 
provided, and the FAA intends no further action outside the 14 CFR Part 16 
process. A copy of 14 CFR Part 16 should be forwarded to the complainant. 
(Refer to Appendix 3) This completes our effort to facilitate communication 
between the parties. To preclude any misinterpretation and to emphasize our 
neutrality, we will have no further communication with either party on the 
issue. 

d. 14 CFR Part 16 does not require FAA/block grant state involvement 
in the informal process, and the process may be done without contacting the 
ADO/block grant state. Per 14 CFR Part 16, section 16.21b, the complainant 
needs to certify that,eubatantial and reasonable good faith efforts were made 
to informally resolve the dispute prior to filing a formal complaint under 14 
CFR Part 16. If this is done, the complainant may file a formal complaint 
directly with the FAA Administrator per 14 CFR Part 16, section 16.13. In the 
situation where a complainant writes to the ADO/block grant state with a 
certification per 14 CFR Part 16, section 16.2lb, the ADO/block grant state 
will advise the complainant to follow the formal process described in 14 CFR 
Part 16, section 16.13 for the proper filing of documents. (Refer to Appendix 4) 

After a formal complaint is filed with the FAA under 14 CFR Part 
16, wee&ill not make any written or oral communications outside of FAA 
regarding the proceedings. Refer to 14 CFR Part 16, Subpart I, Ex Parte 
Communications. The ADO/block grant state will not take any further action 
unless otherwise advised by AGL-600. 

f. The following list reflects the above guidance and is offered as 
“Do's" and Don'te" for handling issues not involving safety concerns: 

Do DON'T 1 

1. Respond only to 1. Act as an 
written requests for investigator during 
FAA assistance. the informal process. 
2. Remain neutral 2. Require ADO/block 
during the informal grant state 
process. involvement during the 

informal resolution 
process. (This is 
only an option.) 

3. Enhance/facilitate 3. Provide advice 
communications. during the 14 CFR Part 

16 complaint 
resolution process. 

4. Document the 4. Initiate any 
informal resolution investigative action 
efforts. under 14 CFR Part 16 

without regional 
coordination. 
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Do DON’T 
I 

5. Expect a good 5. communicate 
faith effort to outside of FAA 
resolve the complaint. regarding the airport 

owner'6 cmpliance 
standing. L 

6. Provide a copy of 6. Take any further 
14 CFR Part 16 to the action once a 
concerned parties. complaint is filed 

under 14 CFR Part 16. 

Page 3 
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Appendix 1 

Appendix 1 
Informal Complaint Reaolution Ptoceee 

Reference: FAR Part 16, Section 16.21, Pre-complaint resolution 

[Complainant 1 

Submit6 complaint and all applicable documentation regarding 
informal dispute resolution effort with airport owner 

1 
[FAA-ADO/Block Grant State [ 

Forwards complaint to airport owner and affords airport 
owner opportunity to anewer complaint (copy to complainant) 

Anewera complainant's allegatione and responds to FAA-ADO/ 

Block Grant State (copy to complainant) 

Responds to complainant; indicates informal process 
complete; providea procedural guidance on FAR Part 16 (copy 
to airport owner) 

Page 1 
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Appendix 2 

Appendix 2 
Sample letter to Airport Owner 

(date) 

Dear (Airport Owner): 

We have received the encloeed correspondence from t coaainant) concerning 
your actions in regarda to (issue) . 

If not already done no, we expect you and fcomnlainant) to make eubatantial 
and reasonable good faith efforts to resolve the concerns regarding 

(issue) . - 

We request that you respond to this office regarding 
(comolainant) within 30 days of the date of thin 

Sincerely, 

Manager, Airports District Office 

Enclosure 

cc: AGL-620 
(Complainant) 
(State Aeronautics Agency) 

bee: AAs- 

the allegatione made by 
letter. 

Page 1 
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Appendix 3 
Sample letter to Complainant 

(Airport Owner's action0 noted) 

(date) 

Dear (Complainant): 

In response to your letter dated concerning 
fissue) at Aitpofi, (ci 

(State) , we have received the attached reply from .* (airnor:) 

The FAA has noted the information you and the airport have provided, for the 
record, and intends to take no further action at this time. 

If not already done so, we highly recolllmend you and the tairnort owner) 
pursue reasonable good faith efforts to resolve the dispute. Please note that 
prior to filing a formal complaint under Part 16 section 21(b) of 14 CFR Part 
16 requires a certification that substantial and reasonable good faith efforts 
to resolve the disputed matter have been made; and there appears to be no 
reasonable prospect for a timely resolution of the dispute. Enclosed for your 
information is a copy of 14 CFR Part 16, which provides guidance for filing a 
complaint. 

To preclude any misinterpretation and to emphasize our neutrality, we will 
have no further communication regarding this issue with either party. 

Sincerely, 

Manager, Airports District Office 

Enclosure 

cc: AGL-620 
(Airport Owner) 
(State Aeronautics Agency) 

bee: AAS- 

Page 1 
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Appendix 4 

Appendix 4 
Ssrple letter to Complainant 

(certification noted) 

(date) 

Dear (Complainant): 

We have received your letter and enclosed certification dated 
concerning (ieeue) at 

' Airport, -rm 

Based on your certification that substantial and reasonable good faith efforts 
were made to~infonnally reeolve the complaint and that there is no reasonable 
prospect of timely resolution , we advise you to pursue actions under the 
enclosed copy of 14 CFR Part 16, Rules of Practice for Federally-Assisted 
Airport Enforcement Proceedings. Please note Section 16.13 regarding the 
filing of documente. 

Sincerely, 

Manager, Airports District Office 

Enclosure 

cc: AGL-620 
(Airport Owner) 
(State Aeronautics Agency) 

bee: AAs- 

Page 1 
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Wednesday . 
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Part II _ 
. _ . 

Department of . 

. wTransDortation 
* Federa Aviation Administration 

. 
14 CFR Parts 13 and 16 
Rules of Practice for Federally-Assisted 
Airport Proceedings; FinaI Rule . 

. 
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DEPARTMENT OF TRANSPORTAflOU 

Federal Aviation Administration _ 

14 CFR Parts 13 and 16 - 

(Docket No. 27783; Amendment No. 1347, 
161 

RIN 212SAF43 

R&s of Practice for Federally= 
Assisted AIrport Proceedings 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTlON: Fial de. 

SuhtMAAY: This rulemaking establishes 
n&s of practice for Eling complaints 
and adjudicating compliance matters 
involving Federally-assisted airports. 
The Nile addresses exclusively airport 
compliance matters arising under the 
Airport and Airway Improvement Act 
(MIA) of 1982. as amended; certain 
airport-related provisions of the Federal 
Aviation Act of 1994. as amended; the 
Surplus Pn~perty Act, as amended: 
predecessors to those acts: and 
regulations, grant agreements, and 
documents of conveyance issued or 
made under those ac3. The xie is 

.intended to expedite substantially the 
handling and disposition of airpon- 
related complaints. 5 

a 

EFFE&E DA=: This n&is efiective 
‘December 16.1996. 
FOR FURTHE INFORMATION COMACT: . 
Barry Molar or Fxank J. San M&n. 
Aiqors Law Brancti (AccblO). OfEce 
of the Chief Couns~ (202) 267-3473, 
Federal Aviation Admiktration. 
(FM). 600 Independence Avenue. SW., 
Weshington. DC 20591. 

SUPP’EMTARY INFORfdATlON: 

Background 

A notice of proposed n&making 
(NpRMj for this r&making was issued 
on June 9.1994 (59 FR 29880). The 
NPRM proposed to amend the FAA’s 
existtg complaint and adjudication 
pmcedures;l4 CFR Part 13. 
“Investigative and Bnforcement 
Pnxedures.” to remove from the 
coverage of part 13 the airport-related 
matters that will be handled under the 
new pert 16. Certain disputes between 
U.S. end foreign air carriers and airport 
pmprieton concerning the 
reasonableness of fees imposed by 
airport pmprietors are not covered by 
the rule. but by 14 CFR part 302. subpart 
F. pursuant to section I 13 of the Federal 
Aviation Act of 1994 (Ffict). Public 
haw No. 103-305 (August 23.1994). 49 
United States Code (USC.) 47129. 

On September 16.1994. the FM 
published a notice to withdraw subpart 

Page 2 

J of the proposed Ale. subpart J 

contained specific provisions for airport 

contained special procedures for 

fee complaints by air carriers that 
differed Eom, and were incqnsistent 
with. subpart J. The withdrawal notice 

handling airport fee complaints by air 

also extended the comment period for 

carriers IS9 FR 475681. The WithdnWd - 

the remaindej of the NPRh+¶. subparts A 
through I. to December 1.1994 159 FR 

became hecessary with the passa 

475681 

of 
section 113 of the FM Act. whi g 

Discussion of Ctkmmts . 

Sixteen commenten responded to the 
NPRM. Commenters included the Air 
Freight Association: Air LEac Pilots 
Association. (ALPA): Air Ottawa Flying 
Senrice. Inc.; Airuaft Owners and Pilots 
Association (.4OPA]: Ahports Council 
International-North hmexka (ACl-NAk 
American Car Rental Asmciation 
(AC&I): Hawkins, DelaEeld SC Wood; 
Hogan & Harston: Maryland Aviation 
Adminiztation: Melbourne Airport 
Authority National Association of State 
Aviation Officials (NASAO); National 
Business AircraE Assodation. Inc 
(NBAAI: National Air Tmnsporfation 

not have standing to file a complaint on 
behalf of its individual members. ACRA 
requests clarification that a 

The final rule adopts the “directly 
end substantially affected’standard of 

nonaeronautical user of an airpoh such 

the NPRM. with a special applicability 
provision for cases.wvhere review 

as a car rental company. could file a 

diversion is alleged. Under 5 16.23(a) of 
the iinaI rule, a person directly and 
substantially affected by any alleged 

complaint under part 16. 

noncompliance may file a complaint 
with the AdminkQator. Under 5 16.3 of 
the Enal rule, a “complaint” is deEned 
as “a written document l * l filed with 
the FM by a persondirectly and 
substantially affected by anything 
allegedly done or omitted to be done 
l * l in contrevention of any provision 
of any Act. as defined in this-section.,” 
Complaints by persons not “dinxtly and 
substantially affected” by responderil’s 
alleged noncomplience will be subject 
to dismissal with prejudicg under part ’ 
16. 

. considered in the Enal rule to be 

Paons a!leging revenue diversion by 
an airport. as defined in 49 USC 
47107(b). that do business with, and pay .* 
fees of rents to, the_ eirpO+ are_ _ 

Association (NATAI: Newton&’ 
Associates. I& (NAB: Regi0nal Airline 
kociation (LL~): and the United 
States Parachute Association (USPAl. 

Seven commentem generally support 
the promulgation of the pmposed ruie 
with some resetvations. The nzmainkg ’ 
commentem address specik sec$ons of 
the proposed rule. 

A diskkion of the ‘issues mozt 
widely addressed in the comments and 

-an dysiqof the Ed de follows. AU 
comments received were considered by 
the agency. The summary-of timments 
is intended to represent the generql 
divergence ar correspondence in 
industzy views on various issr.115, and is 
not intended to be an exhaustive 
restatement of the comment5 received. 
Comments pertaining to withdrawn 
subpart J will not be addressed. 

Stunding 

A number of commentem address 
issues concerrdng who should be abble to 
file a complaint under new part 16. 
ACI-NA strongly supports limiting a 
complainant to a person “direEtIy and 
substantially affected by any alleged 
noncompliance.” under proposed ’ 
5 16.23. Otherwise. ACI-NA ergues. 
pmceedirigs could be initiated by 
persons making only minimal use of an 
airport. burdening both the 
andtheFAAwiththetimeen expense “g 

0ndent 

of administrative proceedings. AOPA 
states it is concerned that. under 
proposed 0 16.23. an association would 

direly and substantially alfected by 
the alleged revenue diversion for the 
sole purpose of having and standing to 
Ele a revenue diversion complaint 
nnder Part 16. This special applicability 
pmvision for complaints Xf revenue 
diversionis necessary because revenue 
diversion prkipally affects the United 
States as the grantur of the federal . 
airport funds allegedly diverted. 
Hiwever, entities that do business on 
the airport and pay fees to the airport 
have some interest in alleging revenue 
diversion because their payments . 
constitute airport revenue. 

Ar! anobation will have to me& the 
same “directly and substantially 
affected” stding requirement 
individually. but will be able to file a 
part 16 complaint as a representative of 
its members who are ‘directly and 
substantially affected” by an act or 
omission of respondent. 

The standing requirement is necessary 
to assure that scarce agency resources 
are devoted to matters in which the 
compieinant’s fnterest is sufficient to 
justify the burden of pmcessing a 
complaint under pert 16. Parties who 
meet part 16 standing requirements may 
be represented by duly authorized 
re resentatives. 

Rr onaemnautical users of airports are 
subject to the same “directly and 
substantially affected” standard as 
aeronautical users. and could fomeeably 
have standing to file a complaint under 

. 
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participation will help develop the 
record of the case. NATA and hit * 

, part 16. For ocamph, an airport duty- 
free shop could have standing to file a 
part 16 wmptaint a&$ngnnrenue 
diversion. and 9 airport concession 
that is a disadvantaged business 
enterprise @BE) could have standing to 
Ele a part 16 complaint alleging non- 
cam iianw with the applicahlc DBE 

& tion. However, most of an 
e =&oWs obligations an intended for thl 

benefit of aeronautical usen. A 
complaint a&5ging that an airport 
operator’s treatment of a 
nonaeronautical user violates such 

’ obligation would be dismked 
thopgh the nonal?ronaurical lN?Es 
directly end nrbstantially affected by 
the alleged practice. For example, the 
assumnce agaiqst @ist discrimination 
by an airport opetitor only’appliek to 
aeronautical users. so a complaint by a 
npna~?nauticaI uqr &ging unjust 
&scnmmation by an airport operator 

. would be d&missed.* 

Most commute.& aoprove if the s 
proposed rquiremk$in 5 1611. that a 

mentionof'*medMon. arbimtioaor 
use of a dispute resolution boas+ in 
.O 16.21 will be interpreted to mean th+t 
such alternative dispute resolution 
(ADRJ methods are mandatory. AOPA 
suggests that the requirement to 
undertake informal resolution before 
Eling a complaint wouldbe 
inappmpriate to complaints tied by 
general aviation and add to the costs 
and time to arrive at ruolution. USPA 
states that part 16 would not permit 
contact with the FM at the local level 
for assistance. _ 
. Under 0 16.21 as adopti& it will be 
newssary for a potential coniio 
Certifv that ROOd faG.k CffonS have beea 
made to achieve iufom~l moiutron. 
However. the &zal rule does not muire 
any paxtiwlar informaI resolution =- - 
method. and mentions mediation, 
arbitration, nnd dispute rasoluti~board 
as examples oniy. ne Enal rule has 
been changed to add that the local PM 
Airport District Office IADO). or FM 
&zional Aimarts Division. may he 
asked bv the parties to assist them m 

airports of6a available to mediate a 
dispute, and rtfkts the FM’s 

. 

experience. k! many cases, the 
involvement of the FM ADO or 
regional airports division can facilitate 
infozmal resolution. Allegations of 
revenue dive&on, however. may not 
lend themselves to full resolution in the 
pre-wm laint process unIess the 
propose B resolution addresses the total 
amounts allegedI 
airport. Neverth J 

diverted by thd 
ess, a complainant 

opportunity for a hearing is provided. 

must show that inkmal resolution *as 

aapt at the dim&on of the agency. 

attempted. 

iieu&g 

The law Erm of Hoaan & Ha&on 

Section 1691(d) provides the 
xspondentx+tir the upportlmity fora- _ 
haaring iftha initial detaxaination kls 
the respondent in nonwmpliance and 
pmposesthiissuanceofacom Iiance 
order and an opportuni~ for a 1 earing 
req@red by stat+ In all other cases no 

complainant deprives the complainant 
of due process of law became ‘be 
gt=&ys~ have p=pxty 

The finat de revised S 16.203@)(l) ;O 
aIlorv complainant to be a party to a 
hearing along with the respondent and 
the agency. Under § 16.31(d), a case 

#L 
roaeds to a hearing only asker the FM 

found agaiast the respondent in an 
initial detemxination that pmposes the 
issuance of a wmplkuze order. Thus. at 
the hearing the PM has the burden of 
proof to establish tbe validity of its 
initial deter+ation. including the 
proposed order of compliance uader 
5 16309. The respondent is a party td 
the hearing who seeks nvexal of the 
FM’s initial detemzination Ahbough. a . 
complainant’s status as aa airport user 
alone does not give rise to a &dent _ __ 

NBAk In addition, providing automatic 
parq status @I avoid burdening the 

_ property interests to justiq paq status 

hearing o&a and parties with mutine 
requests for interveatfon by 
cnmplainaa The rule provides the 

as a matter of &JILL paq status for the 

he&g ofiicer ti&. an3 

complainant wilI pexnit it to have an 

control the conduct of 

opportunity tq assist in the development 
of the factual rewrd as pointed out by 

tg 
Ie powers io 
e hearing and 

to aiisGe that com@aillim~s 
ptici$atfon d&s not unduly delay the - 

~;po~&ct-End&~ hearing before . . . ermination is issued in 
order to dtielop the facrual record. This 
recommendation is noot adopted in the 
klalnrlc 

Before issuing tbe inim 
determination, the FM qages in the 
pmass of investigating a complain. 
Whiie wmphinantc are entitled to ’ 
having their wmpbints investigated. 
they do not have a prop- interest 
&iicienttoreqtiktirnaalmidenh’arv 
he&Q es part of that investigation, 
even when tbe investigation leads to a 
dknksal of a complaint 

A nqondent may be entitlea tb a’ 
hearing in some cases befonz tbe !_&A 
takes tive& a&ion; HoGeirer, . 
5 16.31(dI provides au opportunity for a 
hearing in those fzases after tbe initial 
determination is made and before any 
5.d agency action is taken. Them is no 
need to provide a respondent with an 
additional oral evidentiary hearing 
duringtheinvestigatory stage: - 
Furthermore; the factual record will be 
developed by the supporting documents 
~~amrequiredtobe&mittedtitb 
each pleading under 5 16.23. an by any 
additional information submitted by the 
parties or developed through informal 
investigation under 5 16.29. 

Several commenten ague that 
contrary to 0 16.203(b)(l). which 
provides in the NPRM that the 
respondent and the agency am tbe only 
parties to the post-initial determination 
hearing. the complainant should also be 
a party to the hearing. The NBM argues 
that a complainant should be a party to 
the hearing because the complainant’s 

~madings. 
AsnotedintheNPRhf,in&ecasein 

which an adjudicatory hearing would be 
held (under 5 519 of the MIA or 5 1002 
of the FM Act). tie hearing procedures 
are intendedto pcxnit the-FM to 
complete compliance hearings within 
160 days, while asstig that a . 
respondent meives a kir hearing and 
an opportunity to preseat evidence and 
argument to support its position. 
Section 519 speci&s that the FM may 
temporarily witbhoId new gmnts. 

Several wmmenters object to 
proposed 5 16.3 which provides that the 
part 16 hearing ofiicer is an attorney 
designated by the FAA. They state that 
the proposed provision gives the 
appearance and possiiility of 
nonobjectivity. NBM suggests that 
hearian officers be adnGstrative law 
judges: 

The wmmenters’ concerns about the 
independence and objectivity of an FM 
designated hearing ofiiar are 
misplaced. Under the terms of 5 16.3. no 
FM attorney in the region where the 
noncompliance allegedly om, or in 
the Airport and Environmental Law 

Page 3 
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Division, may be a hearing of&r. This 
excludes all FM attorneys who could 

tbt FM has determined to adopt this The ~b+Wion of Director and 

have access to factual knowlqdge of a 
pmposed rule with the changes 
desaibed previously. 

Associate Admfnistrator~ ‘. . 
decisionmakers instead of higher-level 

part 16 corn 
othertban cadmuustm tg 

laint “t+e&;y~o~ Subpati A-C+ral Provisions . 
officials reflects the coacerns and 

* insures that the hearing officer is 
independent of the offices that conduct 

Subpart A includes pm&ions of 
experiences of agency personnel who 
reviewed the proposed rule. The 

investigations and pmsecutions, and 
general applicability to Director and Assodate A&trator 

insures that the hearin aificer is 
brought under 

mceediogs 
art 16. e&&ions of 

t/i 
B 

obj&ive and indepen % 
terma used in e mgulation. and a 

ate cxperiad in airport matters and 
may be more accessible within the ‘short 

ent. 
Further, section 519 by its terms * 

pmvisfon oa separation of functions. 

rovide notice and 
The Rnal rule modifies 

time periods in the Enal rule for issuing 

requims the FM to 
E 

$161(a) to exclude kom & 
roposed decisions. Ihe substitutioa aIso 

Qa opportunity for ezuing” before 
e coverage of Wnfo~ more closely to cuKeat ‘. 

uart 16 disuutes between U.S. and pnictice in deciding complaints 
imposing certain sanctions. Thesimple 
requimment for a hearing. without 

iomf* air-&&ers and airport_ 

more, has been held not to canstitute 
proprietors concerning the 

“an adjudication required by statute to 
reasonableness of airport fees now 

be determined oa the reZ+rd after 
covered by 14 CFR part 302. as 

opportunity for au agency hearing.” 
mandated by Congress in the FM Act, 
PubIicJ+wNo. 103-303_(A~gust23, 

withinthemeaning of section_554~offthr-~~~g4~_- . . 

Arlminizhative Rocedure Act (ApA)- 
See. ea... Friends of the Earth t. EPA. 

. Proposed 5 16.1(d) is modified to 

966 F.Zd 690,693 (DC cit. 1992); St 
Louis FueI and Supply Co.. hr. v. PZX. 
890 F.2d 446.448 (D.C Cir. 1969)* 
Aaor&agly. pert 16 is not requirea by 
the APA to include all of the provisions 
of sectioas 634.536 aad J57 of the APA. 
In park&r, the requirement tbat 
adrniakative law judges Serb as 
hearfag o&em does adt apply. 

spedfytht part 16 appliesto 
iavestigatioas initiated by the FM. as 
well as corn laints filed witb the FM 
on or after tg e effective date of the rule. 

Thi deSaitio& ia 5 16.3 are. for the 

Ia~eiaterestsofassuriagaf&ir 
hearing. however, pert 16 includes 
many of the elemeats requ&d by . 
sections 5%. 536 and 651 of the APA. 
For example. the hearing otiicer is 
required to issue sa initial de&ion: ui 
parfe cummunicationsare prohibited: 
separation of the pmsecutorial aad 
decision-mekkg ftaactioas are required; 
ead the heariag oEcer hzs virkally 4 
of the authority speciScd ia section . 
536(c). . 

Zntemration 

AOPA&d NBAA comment that the 
intervention provisioas of 0 16.207 are 
too restric$ve and give the hearing 
officer too much discretion in admitting 
a aew psrty to a hearing. AS explained 
es&r, a part 16 hearing is to a large - 
dent a proceeding in which the FM 
acts as a prosecutor seeking aa order of 
compliance under 5 16.109 agaiast 
respondent within the statutory time 
knits for issuiag such actions. 
Furthetiore. complsiaaat will under 
the final nJe bi! a party to the hearing. 
For t&e reasons, intervention in such 
a proceeding should oaIy be allowed if 
it will not unnecessarily broaden the 
issues, or cause delay, and, if the person 
requesting iatervention has interests 
that need to be protected. 

Analysis of the Provisions of the Final 
Rule 

After careful review of the available 
data, including the comments received. 

Page 4 

most part, derived kom the defiaitioas 
oflikeorsimiIertermsia14CPRpart 
13. The term “agency employee” 
defined es say employee of the . ‘. 
Department of Treasportatioa, was 
added to indicate tiiat other offices . 
within tile Department of 
Tansportatioa may assist the FM in 
part 16 -es. 

The title of “Assisbnt Admi&tra tot 
for Airports” fa tbe deEaitioas’section 
aad throughout the text of the rule has 
been dunged in the hal rule to 
“Assodate Adrninkxtor for Airports” 
to refract the col~ct title for this FM 
05&l. as &raged by a reseat agency . 
~OrgbZ?ltitlll. 

ThetermThctor~debedasthe 

Director of the Office of’lrrirport Safety 
.ead Standards. wes added to the . 
de&aitioas section sad to the text of the 
rule. The *‘Director” replaces the 
“Assisttt Adraia&ator” as the 
decisiomaaker of the initial 
determiaatioa without a hearing under 
§ 16.31. es discussed more fully hereia. 

Although not techaically iacomct, . 
the term “FM decisionmaker” was 
deleted ti the deEaitions section and 
text of the hai rule because the term is 
unnecessary. Deletion of tlie term 
should avoid coafusioa surmuading the 
ultimate decisionmaker ia appeals kom 
initial detenaiaatioas of tbe Director 
without a hearing under Q 16.31, aad 
born the initial decisions of hearing 
officers after a hearing under g 16.241. 
In both cases. the appeal will be 
submitted to the Associate ’ 
Administrator. who will issue a final 
decision under either 5 16.33 or 
g 16.241. 

*ie * FP g airport cumpli&cek 
e term “Presiding of&&* was 

deleted kom the deEaitioas section 
because it was referred to oaly fa 
sub art J. which was withdrawn. 

TEe final rule Contaias a0 changes to 
the separation-of f&ctioa section, 
I 16.6. pcapt that “Associate - 
Adrmn&rator*’ replaces 
“Adminktmtor” in 5 16.6(b) aad “FAA 
decisionmakcr’* ia.0 164(c). 

Separation of fuactioas is not 
required by statute because hekings 
under-part 16 are not subject to APA 
heeriag requiremeats; however, the 
separation is provided to pmmote 
confidence ia the impartiality sad _ - 
integrity of decisions under the new 
procedures. Seperaff oa qf prosecritorial 
sad adjudicatory fuactioas will be 
pmvided fmm the time the Direct&s , 
determktion is issued ia all cases in 
which m opportuaity forbearing is 
provided.‘iacludiag m in-which the . 
respondent waives hearing rirzd appeals 
the Director’s determfaatioa ia writing 
to the Associate AdmiaMrator. When 
separation applies, the Director will be 
coasidemd as performiag the . 
investigatory aad pmsecutoriel function 
aad will not participate ia the decision 
of the Associate Admiaistmtor or 
hesriagofker. . 

Subpart S-ccnerd Rulu ~ppkabh to 
Complaints, Pmceedings, and Appeais 
Initiated by the FAA 

* This subpart applies to al3 phases of 
the investigations and adjudications 
under this part 

The pmvisions governing Eling and 
setice of documents, computation of 
time. and motions (5% 16.13.16.15. . 
16.lf.and16.19],are based onsimik 
provisions in the Federal Rules of Civil 
Procedure. the Department of 
Transportation’s Rules of Practice in 
Pmceeciings (14 CPR part 3021, the PM 
Rules of Practice ia Civil Peas& 
Actions (14 CFR part 13. subpart Cl. sad 
the National T ortation Safety 
Board’s [NSlB) R esofPractice in fir 7 * 
Safety Pmceediags (49 CPR part 821). 
The proposed rule was modified to 
change the agency address ia 5 16.13. To 
insure timely processing and to reflect 
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changes in the organization of the Office 
of the Chief Counsel “FM Part 36 

* 
“p 

ort Proceedings Docket (AGG6oo)” 
rep aces “FM Enforcement Docket 
(AGC-10):’ The additional 5 days 
provided after ser+e on a party of a 

’ document by mail was changed to 3 
days in 5 I 6&c). This rev%011 
conforms to the “mail rule” used in 
federal pracfke under the Federal Rules 
of civil Pmedure. 

subpart Gspcciar RrJrs Applicable to 
Complaints 

T&e Gd rule rqnires, under 5 16.21. 
a potential complainant to engage in 
good faith efforts to resolve the disputed 
matter informally with potentially 
responsible respondents before 5ing a 
complaint with the FAA under.pan 16. _ 
_lufoimal resolution mav include 
mediation. arniuation. use of a ciisnute 
resolution board. or other form of third- 
nartv assistance. uxtucung az&ance 

&gm the resoonsible FM &rnorrs 
Disuict Office or FA.4 Regional krports 

B&jon*- , . . 
.‘Under 5 16.21. it will be necessary for 

the potential complainant or its - 
representative to cez that good faith 
efforu have been made to achieve 
ir$knal resolution. To protect the 
parti& and for consisienq with Rule 
408 of the FededRules of Evidence, 
the certiSc+tion will%ot include 
information on monetaryor other 
settlement offers made but not agreed 

Airport Safety and Standards as the 
official who makes the initial 

g6.31. T&e Director would issue an 
termination after Investigation under 

initial determination in every cese in 
which the FM invekigates a 
complaint. Under the 5aal mle. the 
ageaq is reqgired to issue a Dhctor’s 
determination in 120 days &om the due 
date of the last pleading (i.e., reply or 
rebuttal). The provision in the NPRM 
aSlow+g the D+ctor to extend the 
periodforissuinganinili&I - 
det&mination by 60 days for good cause 
was deleted kom the final ntie in order 
to further expedite this admiktrative 
complaint procedrut. 

The D&actor’s determination is 
intended to provide a timely and . 
authoritative indiation’of the aeencfs 
position on a complaint. While Ihe * 
Director’s determination can be 
appealed-to the Associate Adminktmtor 
under f 16.33, the FM expects that, $n 
many ktances,*e Dimctor’s 
detuniination wiB resolve the’ &sues 
raikdiuthecomplainttothe -’ 
satisfaction of the parties. In suchiases. 
the parties may @d it_more_benekial . 

upon in writing. As explained t&k, _ 
under 5 16.2l(a),the FM ADO or 
Redonal Airports Division, will be 
available uuon reouest to assist&e 
oarties with informal resolution. 

Th trnal ntle retams the require&t 
. that aecompL3inant be “din?ctly and 

substantially tieded by any alleged 
_ noncompliance” in order to have! 

standing to Be a complaint under 
J 1623,However. as explained above 
compknants alleging wepue diversion 
by an airport ndl be considered to be 
directly and substantially affected by . 
the alleged revenue diversion, if 
complainlnts do business with the 
airport and pay fees or rentals to the 

mvide a more efficient and 
process the time periods for 

Slingareplytotheansweranda 
rebuttal to the reply in 0 16.23 (a) and 
(fl were redund kun 13 to IO days. 

. . At the suggestion of one commenter. 
the hal de adds “lack of standing” as 
another possible ground for dismissal 
with prejudice under f 16.25 Besides - 
dismissal of complaints that dearly do 
not state a cBuse of action, or those that 
do not come within the jurisdiction of 
the Administrator, a corn hint may also 
be dismissed if the camp ainant la& P 

to negotiate a solution based on the _ 
FAA’s initial position than to continue 
to liti ate the-Latter. . 

!er 

_ .’ 

Un. the BnaI rule, the Assodate 
Arlmini_zhatorwiUissue&e5l : 
decision on appeal hn a Director’s 
determination without a hearing under 
§ 16.33. If the initial dktaxmhti~ Ends 
thesponsorincomplianceand. . . . 
dismkes the complaint the . 
complainant may appeal the. 
determination by a titten appeal to the 
Associate Adminktmtor within 30 days. 
The Associate Administrator is required 
toissueaBnalagencydecisioninan 
appeal by a compkinant%vithin 60. not 
30 days of the due date for the reply 
brief as pmposed in the NPRM. The 
additional time for issuing a snal 
agv decision was added to the Rnal 
nale to assure the agency adquate time 
to review the record. prepare, and issue. 
a final decision. 

If the Director’s determination 
contains a finding of noncompliance 
and the respondent is entitled to a 
hearing, the determination will provide 
the sponsor the opportunity to elect an 
oral evidentiary hearing under subpart 
F. The procedure for electing or waiving 
a hearing is set forth in subpart E If the 
respondent waives a bearing and 
instead elects to file a written appeal to 

the Ass&ate Adkstrator, a &al 
decision will be issued by the Assodate 
Administrator under 5 16.33. 

Subport LSp@ ?hh Appiicable to 
Proceedings hiiiated by the FM 

Section lg.101 makes dear the FM’s 
continuing authority to initiate its 0~ 
investigation of any matter within the 
applicability of this part without having 
received a compiaint, as authorized by 
5s 313 ahd 1002 of the FM Act and 
S519oftheMIA. 

subpcut E-Pmposed Orders of 
Compliance 

Subpart E contains pmcedums that 
provide the respondent an opportunity 
to &Ie a request for hearing witlain 20 
days after service of the Dimctor’s . 
determination if the determination 
pmposes a sanaion against the sponsor 
subject to 5 519(b) of the AMA or 5 1002 
of the FM ACL The 20day period to 
tie a request for hearing was reduced 
km 30 days in the NF%M in order to 
pmvide a more e&ient and expedited 
pmcesr If the nxpondent elects a 
b.&ng, the agency will issue a heaxing 

. respondent faiis to respond to the 
Director’s determination, theinitial 

AltLatively. if the xe+adeat . 
waives hearing andinstead ti a 
w&ten appeal (within 34 days). the 
Associate AdmWstmtor will issue a 
Anal de&ion in accordance with the 
pmcedures set-forth in § 16.33. _If the 

detennina~on becomes &al. 
The Rnal rule. basefin comments 

received, includes a new ground for the 
agency to provide the opportunity for a 
hea@ng under 8 18:169(a): If the agency 
proposes to issue an oni& withholding 
approval of any new application to 
impose a passenger facility charge *. 
pursuant to 5 112 of the FM Act, 49 
U.S.C ri;rlll(eJ. That new statutory 
se&on aeates additional enforcement 
me&anisms aga@t illegal mvenue 
diversion including the withholding of 

caseswherethereisastatutory 
rquimment to offer the opportunity for 
a hearing before the FM takes a 
particular action, orspecik cases in 
which the FM elects to offer a hearing. 

Section 16.109(b)(3) allows . 
respondent and compkinant to file a 
joint motion to withdraw &he complaint 
and dismiss the proposed compliance 
action. The FM may. subject to its 
discretion. grant the motion if it finds 
that a settlement by the parties fully 

Page 5 



PPM 5190.9 
Appendix 5 I, r ‘: 
54662 Federal Register / VoL 61, No. 201. Wednesday, Octobi;~>B, 1996 / Rules and RaguIations 

nsohs the complaint violation and 
further compliance action is not 

===w 

Subpart F--Hearings _ 
Subpart F contains the procedures for 

fnitiating and conducting adjudicative 
heszings. The hearing order, issued by 
the Deputy Chief Counsel under 
5 16.26l. will set the swpc Of the 
hearing by identifying the issues to be 
resolved, as kell as assignin the 
he&g o&er. If no materi E?! facts that 
require oral rramination of witnesses 
are in dispute, the hearing may be 
limited to submission of brie& and oral 

Tment the hearing, the aganG attorney 
will representtbe agenqkposition. . . 
before the hearing officer and will have 
thcsamestatus~auyother - 
representatives of a party. The rule 
includes .wm&only used adjudicatory 
pmcsdlws, such as repmsentation of 
the parties by attorneys. intervention, 
participation by non-parties, pretrial 
procedures and diswvery; the 
availabihty of compulsory process to 
obtain midence. and procedures for 
using at the hearing. These pmvisions 
are intended to provide the parties with 
8 reasonable opportunity to * 
their eses, while allo*g tF”p 

am 
e process 

to be completed expeditiously. To 
assure an expeditious heking process. 
piwgmph (b) was added to .g 16.213. 
dkwvery, to em+size the hearing 
officer’s authority and duty to limit 
diswvq wherever feasible. 

The kal rule made the followings 
dari6cations arid corre&ons to the 
subpart based on comments received. 
The 5nal rule added “or notice of - 
investigation” to g 16201(l) to ddy 
thattheprovisionsofsubpaaFmay 
apply to proceedings initiated by the 
FM under subpart D. The final Nile 
deleted an incorrect citation in 
5 16303(a)(Z) and replaced it with a 
citation to 5 16.13. 

IntheNPRh&tbelakphmsein 
proposed 5 16.209(d) cited section 
519(b) of the &LLA. The citation to the 
AAM was included because the AAIA 
provision contains the 16Oday time 
limitation for a determination which 
could affect the length of extensions of 
time granted under part 16. (Although. 
at this time. the FM does not foresee 
any circumstances where it would 
provide for a hearing and section 619(b) 
of the MIA would not be applicable. in 
a case not covered by section 619(b), sn 
extensioo of time by the hearing officer 
for any ressomcould extend all of the 
due dates beyond the 16O-day time 
limitation.) This provision is being 
modified in the final ru]e to clarify this 
point. 

The provisions of 5 16233 on w 16247(bj identihs FM decisions attd ’ _ 
evidence, fa part, axe to permit the actions under part 16 that the FM does 
hearing officer to exercise control over not consider to be judicially reviewable 
the hearing. Con- to the suggestion . hal agency ordem. ’ 
of one co&enter. they are no&ended 
to authorize the he&g officer to 
preclude all kross-exemination of a 

Subpai &Ex Pa& iknmunications 

The rule on expaffr couunupicati~nt 
is based on subpart J of the Rules of 
PXXtieS in Air Safety Pmceedingt of the 
hTSg.49 CFR Part 821. subpart J, 
modified to reflect the fact that FAA 
employees fiuxtion as both parties and 
decisional employees in heaxings 
conducted under subpart F of part 16. 

Subp(Vf &AltMativc Pmcidtuz for . 
Certain Complahis Gmcaning Airport 
Roies and Chages 

ivitness. 
In 9 ing with tbe time limitations 

impose by section 319(b) of the ANA. 
5 16235(a) of the final tie retains the _ 
provision permitting the hearing officer 
to ellow written 

Ftduringthe hearing only if the eanng ofEca finds 
that such argument would not delay the 
heaxing. Parties may make their 
r=~,,)iu posthearing brie& under 

. 

Subpok Gtitial L+ision~,‘Orders 
and Appeals. 

Subpart G provides procedures for 
issuance of initial decisions and orders 
by hearing officers, appeals of the in.itiaI 
de&ion to the Msociate Administrator 
fw~ork, and issuance of consezt 

._. 

Section 16.241 govems procedures 
and time frames for initial decisions and . . admuustmtive appeals based on 14 Gi? 
13300-(i). However, shorter time 
ptiods am provided to acwtiodate . 
tbetimelimitsofg319oftheAAIA.In 
appeals tirn initial decisions of hexing 
oflicew. under 5 16.241(c) and . 
16.24l(f)(2),*the Associate . . 
Admmlstm tor must issue the final 
agexy decision within 30 days of the 
due date of the reply. This provision 
imrums &at the fizralagkcy de&ion is 
issued within the MO-day time period 
of sewon 519. 

In addition, the nrie includes a 
provision for wa sponte review of an ’ 
initial decision bythe&so&ite -0 . . 

dmmshator am&tent with the 
,actice =de; 14 CFR 3ozze(d). 

&cfion 16.243 governing diqod of 
cases by consent orders is derived kn 
14 cFK13.13. 

As explaine4 above. the 6nal Nile 
repkxed alI references to the “FA4 
decisionmaker~” though techidly 
correct. with the nAnodate - . . 
A- tar,” to avoid confusion and 
darify. ‘Xbe ultimate decisionmaker in 

g 
art 16 proceedings, with or without 
eariogs, is the Associate Adminismtor 

for Airports for the masons previously 
given. 

Subport H+&cial Review 

Subpart H contains rules appiicable to 
judicial review of final agency orders. 
Section 16.247(a) sets forth the basic 
authority to seek judicial review. The 
provision is based on 14 CFR 13.236 
Specific reference to section 519(b)(4) of 
the AAIA has been added. Section 

‘& ekplained above, subpart J of the 
proposed rule, wnt&ing special 
procedures for the handling of airport 
fee complaints by U.S. and fore@ air 
car&n, was withdrawn on-September . 
16,1994 (59 m 475681. \ _ 

Regulatory Evaluation &mmary . 

Intrvduciion _ - 

This qulatory evaluatiba emmines 
tlxe wits and benefits of the fihal rule 
wncemingRukfbrFederally-Assisted 
Airport Rowedings. The ntli 
esttlishes rules of pracke for Uing 
complaints and adjudiwting 
wmpliake matters involving’FedamUy~ 
assisted airports. The rule is intended to 

I 

. . 

emedite substsntiailvthe bandlin?g and 
_. dimositioa of airuort-related 
C~mDhiDtS.SiIlCetheimoacts ofthe’. 
chsnges are relatively m&or this 
ecopomicntmmKy constitutes the 
analysis and no regulatory evaluation- 
will be placed in the docket 

. 

Changes to Fedeml regulations must 
undergo several ewnomic analyses. 
Fits& Executive Order 12866 dirpcts that 
each Federal agency shall propose or 
ept a regt&tion only upon a ressoned 

termination that the benefits of the 
intended regulation justify its wsts. 
Second. the Regulatory Fl&bility Act 
of 1980 requires agencies to analF the 
economic effect of regulatory changes 
on small entities. Third the Office of 
Manageztent end Budget diwcts 
agendes to assess the effects of 

. . 

ngulatory chauges on iuternationaI 
t&s. In conducting these analyses. the 
FM has detedmd that this de is “a 
siNcant quIatoxy action”. as defined 
in the Executive Order and the 
Department of Tiansportation 
Regulatory policies and Procedures. 
This rule would not have a sigdfifant 
impact on a substantial number of small 
entities and would not constitute a 
barrier to international trade. 
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Costs And Benefits 

.This Enal rule adopts a new 
procedure for the liiing. investigation. 
and adjudication of complaints against 
airporu for violation of certain statutes 
administered by the FM. The new 
procedures will substitute for existing 

. procedures under 14 CFR part 13. There 
are no intended safety bene&s that 
result &urn this rule. The intended 

advantages of the rule w in the form of 
increased cost effectiveness and 
timeliness in resolving complaints. Tbe 
ruic will use FM resources better and 
result in modest cost savings. 

About 30 investigations an initiated 
per year due to complaints fiIed with 
tbe FM. Each investigation takes an 
average of 3 years before a &g is 

. 

issued. The 
?I requires a fie 

ical investigation 
investigation. an initial 

review by the FAA’s Office of &Ports 
Safety and Standards, and a legal review 
by an attorney in the Office of Chief 
Counsel. A CS-12 [step 51 employee 
requires 30 hours to complete the 6eld 
investigation. a C%13 (step 5) requires 
30 hours to complete the initial review, 
and a GS-14 (step 5) employee requires 
20 hours to compIete the legal review. 
The average cost per investigation is 
~3.1~0. (See Table 1.1 

TABLE l.--Cos7 OF lNvEsi%%TloNs CURRENT AN! UNDU NEW RULE . 

. CURRENT SmJ~noN . 

Frld best&ion 524.14 531.39 s109&54 
Initial review at HO . 28.71 37.32 
AZcuney review at HO 

X119.68 
20 Gs-14 70.804. 33.93 a10 882.08 

A&age cost per hvestigafion 
Average snnuaJ number of ihestigations L.. 

. 
Avefageahnualtpstofhvedgatfons . 

NEW SITUATION 

Field .__ __- 
lnillal review at HO 
Attorney review at HO 

Average cast per invetigak e 
Amage annud number of im!estfgatfons 

Avenge anql ust qf investigations 
m 

. . 

\ GSi2 
* GSi3 

850.388 . sz.1: s&39 s125.5 
59.917 2E.71 .3732 1.492.x 

.20 GSl4 70.804 33.93 44.10 - ‘382CJS 
. . . 4 . . 

. * -- _ 52,501 
-- .30 

. 
/’ . 

575,016 
s17*93 

This nmb>assurnes a 3O_pe&ent 
loaded hourIy rate for &nge b-e&s. 
The annual cost of investigations is 
estimated to be S93.000. - 

Under the new de. detern&atioris 
WLU be made tnthout the need for a 

4eld investkation. The FM will be _ 
able to dedde the merits of tb 

_lookinc at the record solely. The 1 
investieatian i 

forms; review at hez the i@tial 
is expected to require 40 hours of the 
GS-13 [step 5) employee’s time, and the 
legal review is expected to remain at 20 
hour of the GS-14 (step 51 employee’s 
t&~ The avez3ge cost per investigation 
is estimated to be S2.500 and the annual 
cost of investigations will be 375,000 
(Table 1). ?he final de will result in an 
awrage cost savinns of 318.000 oer vear 
on in&stigations. &uthermore ihe *AA 
estimates that instead of 3 years per 
investigation. each investigation will 
now tie on average 1 year. . 

Con&ion 

The FM has determined that tbe 
final rule would have only moderate 
economic impacts on tbe industry, 
public. or government. The only 

tieastkble eubxnic h&t the FA.4 
esbates is a slight cost savings to 
administer airport proceedings due to 
tie u&tion of government resources 
isl a more eEiezt mannci. The FL4 
Ends that the proposed rule is cost- 
beneficiaL . 

hternaff onal Trade impact AsJassrnent - 

The Office of Manageme& and Budget 
direds agencies to assess the effec!! of * 
?Egulatory changes on iittrnationd 
trade. There should be no effect& 
aircaft manufacturea or operatoa (U.S. 
or forei@. Therefore. the FM has 
deterred that the proposed ru3e 
would neither have an effect on the sale 
of foRign aviatibn products nor se.+ces 
in the United States. nor would it have 
an effect on the sale of U.S. products or 
services in fbreign couatriu 

Regulatory Fkciiility Determination 

The Regulatory Fletibility Act (RF,%) 
of 1980 was enacted by Congress to 
e=ure that small entities are not 
unnecessarily or disproportionately 
burdened by Government regulations. 
The RFA requires a Regulatory 
Flexibility Aaalysis if a Nile would have 
a significant economic impact. either 
detzirnental or beneficial. on a 

su&TMial humk orsmaLl entities. 
Based on the poterxfial relief that the 
rule pmvides and the c&&a contained 
in FM Order 2100.14A. R&tory 
Flexibility C&&a and Guidance. the 
FAA has dete.zined that the rule will 
not have a sigzi&ant econoxuic imp.act 
on a substantial number of small. 
erltitias. . 

Fededi Impkations 

- The regulations adopted herein will 
not have substantial direct effects on the 
States, on the re!ationshi$ benKeen the 
national government and the States, or _ 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefoon. in 
accordtice with Executive Order 12612. 
it is determined that this hnal mle does 
not have sufiicieat federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

Papenvork Reduction Act 

This final rule contains no 
information collection requirements that 
require approval of the Office of 
Management and Budget pursuant to the. 
Papenvork Reduction Act of 1980 (44 
u.s.c 3507 et seq.) 
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Cmchuion 
For the reasons diamsaed in the 

pr&nble. and based on the Esniings in 
tbe Ragulatoty Flexibilfty Detemaination 
andthe bternational?fade Analysis, 
the FM has detannfned that this final 
rule is not ecnnomidy signEcant 
under Exrmtive Order 12866. This final 
rule is considered afgnfknt under 
DOT Regulatory Policies and procedures 
(44 FR 111034. Febrnq 26.1979) and 
Executive Order 13666. The FM 
cerii&sthatthisEnalrulewillnothave 
a sig5Eeaat economic frnpad positive 
or negative, on a nrbstantial number of 
small entities under the criteria of the 
Regulatory Fkibility Aa 

ListofSnbjects - . 

. 14cFRPori23 
Enforremeat procedures, 

Investigations. Penalties. 

ZS~P&ZS -. 
Enforcement pmcedures. 

Investigations. 

The Anxendnxants . 
Accordingly. the Federal Aviation . . 

Admrnlsha tion amends chapter I of title 
14 of the Code of Federal Regulations as 
followsz - . 

- . 
PART’ lZ-INVESflGAI7VE AND 
ENFORCE..E?G PROCEDURES 

1. The authority citation for part 13 
cc.nik~u~ to mad as follows: 

Autbnd@ 18 USC SWZ: 49 U.B.C 
106(gl. 5122-5124.4011340114,44103- 
44106. +om2-%4m3.*70944710.447l3. 
461Ol~6110.4630146316i4650146602, 
465~6507.47166.4~11.4i122.4~06, 
4733147332. 
2. Section 13.3 is amended by ad&g 

a newparagaph (d) to read as foIlok. 

Ql3.3 Inve@atlons @en-. . 
l l . . * 

(d) A complaint again& the spon?;or, 
proprietor, or operator of a Federally 
slssistcd airport involving violations of 
the legal authorities listed in 5 16.1 of 
this chapter shall be Eled in accordance 
with the pmvisions of part 16 of this 
chapter, except in the case of 
complaints, investigationa, and 
pmcaedings initiated before ~ecernber 
16.1996. the effective date of part 16 of 
this chapter. 

3. A new part 16 is added to 
subchapter B to read as follows: 

PART 1GRUIES OF PRAClXE FOR 
FEDERALLY-ASSSTED AIRPORT 
ENFCRCEMENTPROCEEDINGS 

SubpnrtA-Gsne~l Provisions 
.k 
16.1 
16.3 

Ap iieabiity md da&ption of pur 
Da nitioru. g 

16.5 Separation of hnctionr. 

SubputE!-thn~RuleaAppbbleto 
Complaints, Pmceadlngs lnlttated by the 

1723.1726.1727.40i03(a),40113,46116, . 

FAA, and Appe& 
44302(b~.46101.46104,46110,471(~, 

. 47106b~).47l97,47106,47lll(d).47122. 
16.11 Expedition md other modification of 471234712S. 4715l47153.46193. 

16.l!?%jj of documents. 
16.15 Service of doamanta on the partiu 

md the agency. 
15.17 Gmlputarlola of time. 
16.19 Motions. 

Subpart Cspectai Rules Appkeble to 
Comptatnb 

(21 Renuirements of the Anti-Head - 

16.21 Pmxomp&int moiution. 
16.23 Compkints. answers. mph, 

rebuti. and other documents. 
16.25 Dii 
16.27 Iacumple!clYJmpblintr . 
16.29 &vestigiio~ 
16.31 Dir’s Ctmminati& afzcr ’ 

sxlqom, 
16:33 Fmai de&i& without he&. 

SubpaR rectal Rules Apptlcablr to 
Procaedln~ lnitfated by the FAA 
16.101 Basis for the initiatipn of agkcy 

9C!iOlL 

16.103 
16.105 

Notice of investigations 
Failtvc to resolve informally. 

Sub- E--pmpo+sd Ordsrs of _ . . 
wmpwinca 

16.109 Ordes~ying eligibiliv for 
gnnts. cease and desist orders. sod o& 

- anlpliancrordus. 
Subpart F&&n& ’ 
i6.m 
16.202 

Notioz and o&x of hearing. 
Powen of a hapMe bfficar. 

16.203. Appear+m, 
pani& . 

parties. and rigb of 

16.~07 *Intuvation aad orha parti+ation 
16.2Oq &usiun of time. 
16.211 P&raring wnfexxc. _‘. 
16213 ~&wary. _ 
16.215 Depbsitionz 
16.217 Wi 
16.219 Subpoems. 
16.221 Wimessfm. 
16.223 Evidener. 
16.225. F’ubk disdosure of mc- - 
16327 Standard of pmot 
16.229 Burden of@ot i 
16.231 O&r of pmoL 
16.233 Becord. . . 
16235 Agrmratbafora tha hearing oEia_. 
16.237 Waiver of pnxudunzs. 

Subpafl ~nlual Decisions, Order and 
Appsab 
16.241 Initial de&ions. orders. and 

SPpcak 
16.243 Gmentordcrr 

Subpart ItJudldalReview . 
16.247 $zditipl &view of a Enal decision 

uadorda. 

Subpart UEx Parto Communications 
16.301 D&&ion% 
16.303 Prohibited ax oarte 

. communioltioru. - 
16.205 Rocuium for handling ex pans 

cormnulaications. 
16.707 Requimnmt to show cause and - 

- imposition of sanction. 
Authorir~r: 49 U.S.C 106(s). 322.1110. 

1111.1115.1116.1716 (a) and(b). 1719. 

d 

seq. 
- . 

(5) The azsurancus contained In grant- 
in-aid agmeeene issued under the . 
Airport and Airway Impmvemen tActof 
1982 (MIA). as amended. 49 USC 

Subpart A4eneml Provisions . 

0 16.1 _ Appbllty and dwrlptfon of part 

~a)GenenzLTheprovision6 oftbia 
part govern a8 proceedings involving 
Federally-assisted airports. except for 
disputes between U.S. and foreign & 
caxien end airport proprietors 
concernfng the masonableness of airport 
fees covered by 14 Cm part 302. 
whether the proceedings are instituted 
by orderof the FAA or by sling with the 
~u~o~~tplaint under the following . . . . 

- (1) d9 U.&L 40103(e). prohibiting the 
grant of exchniive rights for the use of 
any landing area or air navigation 
facility on whi& Federal funds have 
been expended (formerly section 3.08 of 
the Federal-Aviation Act of 1958, as 
amended). 

T&Ah,49 USC 40116. 
(3) The B contained in gent- 

in-aid a~eents issued under the 
Federal Airport Act of 1946.49 U.S.C ’ 
1101 etsq (repealed 1970). . . 

(4) The as&nces containedfn grant- 
in-aid agmeznezts issued u&r the 
Airport and’Aiway Development Act of 
1970, as amended. 49 U&C 1701 et 

47ioi Ct se& spec%czlly section 
511(a). 49 USC. 47107(a) and (b). 

(6) Section sostd) of the Airport and 
Airway Impmvement Act of 1982.8s 
amended, 49 U.S.C 47113. 

(7) Obligations contained in pmpexty 
deeds for property transfened pumnant 
to section 16 of the Federal Airport M 
(49 U.S.C 1115). section 23 of the 
Airport and Ainvay Development Act 
(49 USC 1733). or section 516 of the 
Airport end &rway Improvement Act 
(49 U.S.C 47125). 

(8) Obligatiooj contained in pmperty 
deeds for pmperty transk& under the 
Surpllxi property Act (49 u.s.c 47151- 
47153). . 

(b) other ugencks. WheG grant 
assurance concerns a statute, axecutive 

Page 8 
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order, regulation. or other authority that 
provides an arlminiztzative Pmm~ for 

. he investigation or adjudication of 
complaints by a Federal agem. other 
than the FAA. persons shaIl use the 
adminiztative pmcess established by 
those authorities. Whem a gfant 
assurapce axxzms a statute, executive 

. order, mgulation. or other authority that 
enables a Federal agency other than the 
FM to invqstigate, adjudicate, and 

. enforce complimce under rho& 
authorities on its own initiative. the 
FM na 

(c) OtiL en~orumcnt If a cnmplamt 
defer to that Federal agenq. 

I 
or ation initiated by the FM involves 
a violation of the 49 U;S.C subtitle VII 
or FM regulations. except as spediied 
in paragraphs (al(t) and (a)(2) of this. . 
section. the FAA may take investigative 
and enforcement action under 14 CFZ 
part 13. “Investigative and E&rcement 
Procedures.” 

(d) Efikive date-This part applies to 
a complaint Eled with the FM and to 
an investigation initited by the FM on 
or after Decaztkr 16; 1996. 

5 16.3 DcfiniUonr 

Tezm defined in the Acts are used as 
so deEned. As used in this’ 

Act means a statute ke J 
art: 
in 5 16.1 . 

and any regulation. agxeeeent, or 
document of conveyance issued or made 
under that statu@. = 

Agency aBomeymeans the Depu& 
Chief Cmnsek the Assistant chief 
Cafmcel and attorneys in the Airports/ 
E3vimnmental Law Division of the 
Of5ce of the Chief Guns& the 
bsifant Chief Counsel and attorneys in 
an F.L4 region or center who represent 
tbe F.&t during the investigation of a 
complaint or xt a hearing on a 
complaint, and who proselyte on behalf 
of the FAA. as appropdate. An agency 
attomev shall not include the Chief 
Cours~k the &sistant Chief Caunse! for 
Litigation. or anv attorney on the staff of 
the Assistti~ CGef Caunsel for 

\ Litigation. who advises the Associate . . AdmtPlstratarqarding an initial 
decision of the hearing oE_ or any 
appeal to the Associate Admu&xator or 
who k supervised in tit action by a 
p-011 who provides such advice in an 
action covered by this part . 

Agezv employee means any 
employee of the U.S. Department of . 
Traoimortation 

Ass&te Adminishtor means the 
Ass&ate Admiktrator for Akports or 
a dqignee: 

Complainant means tie person 
submitting a complaint 

Comphint means a written document 
meeting the requirements of this part 
filed with the FAA by a person dimctly 
and substantially affected by anything 

allegedly done or omitted to be done by 
any paon in contravention of any 
pmtision of any A& as de8ned in this 
section. as to matters within the 
ju&.diuion of the AdminWator. 

Directortieans the Director of the 
Offia of Airport Safety and Standards. 

Dir&or’s deiemdnutian means the 
initial deter&nation made by the 
Dinxtor following an investi 
which is a non&al agency % 

atiin. 
e&ion. 

File means to submit written 
docrrments to the FM for inclusion in 
the Part 16 Airport Proceedings Docket 
or to a hearing officer. 

Federal fina%i~ assistance for airport 
develo 
Fede rap 

ment of pIarming under the 
hirpofl Ad. &port and may 

Development Act or Airport and hay 
Ixnpmvement Act; 

(2) Any private owner of a Public-use 
airport that has received Enanti 
assistance &xn the FM for such 
airport; and 

Find de&an and ordermeans a E.naI 
agency de&ion that disposes of a 
complaint or determines a respondent’s 
compliance with any Ad. as deEned in 
&is sectioi and directs appropriate 
aCtiOn. 

Hen&g oficermeans an attorney 
designatad by the FM in a hearing 
ordato seme as a hearing officer in a 
hearing under this past. The following 
are not designated as heaxing o&exs: 
the thief Counsel and Deputy Chief 
Gaunsel: the Assistant Cbief Counsel 
end attorneys in the FM region or 
center in which the noncnmplisna has 
allegedly oaurred or is ocxuzing: tbe 

(3) Any person to whom the Federal 
~vexnment has conveyed propeq for 
airport purposes unda section 13(g) of 
thehe~kz5 Property Act of 1944. as 

. . 
5 16.6 Separation of funcYons. 

(a] hceedings under this part 
including hearings under subpart F of 
this part, will be pmsecJted by an 
agency attorney. 

(b)bAAer issuana of an initial’ 
determination in wbicb the FM 
pmvides the opportunity @r? hearing. 

-mnJk _ 

DtioIzance of inveshative or 
pmsecutoriai fu.uF_ons.+ a proceeding 
unde tbis part -m tbat cze or 
a fady related case, partidoate or 

Issisttt Chief’Gxmsel and attorntys in ~~~~~~“““‘.~ ar designee pn 

the Airports and Envimnmental trw W- . . 
Division of the FM OCze of the Chief auzxsel &&as Witi- in thr 

Gnhek and the AMstint Chief _ 
er -5. eneatte in anv &b&dive r&n 

i - . 
Counsel and attorneys in the Litigation Q ora 

related asew hetig 0Ecer.k 
c * . . _&titten Division of the FAA-O&e of Cb&f 

&lr!sI?L 
Iizifia.! decision me&s a deeion - 

nade by the hearing officer in a k-g 
under subpart F of this part 

iUaJ means U.S. Erst class ma% U.S. 
czrredmait; and U.S. express mait - 

Noncompliance means anything done 
or omitted to be done by anypcrxm in 
un~vention of any provision of any 
Act,asdefinedinthissec&n.asto 
matters within the j&diction of the . 
A-ta. 

Pwmesns the corn&ant(s) and 
the resPondent(s) named in the 
complaint and. a&r an ini&I 
dete&nation providing an opponmity 
for hearinn is issued under § 16.31 and 
subpart E if this part, the a&ncy. 

Person in addition to its meaning 
unda 49 U&C 40102(a)(33). in&des a 
pubIic agency as deEned in 49 U.S.C. 
47102(a)(lS). 

Pesonai dclivcrymeans hand 
delivery or ovexnight express delivery 
service. 

Respondent means any person named 
in a complaint as a person mrponsible * 
for noncompliance. 

Sponsor means: 
(1) Any public agency whir% either 

individually or jointly with one or more 
other public agencies, has received 

(c) The Chief Cows& the Assiitent 
Chief Counsel for Litigation, or an 
attorney on the stt of tbe Assistant . _ 

-Chief Cod for Litigation advises the 
&sodate A&&is&a@ regar&ng an 
initial decision. ED appesl. or a Enal 
d&on regarding any case brought 
under tbis part. 

Subpart &-General Rules Applicable 
‘to ~mplain~Proceedlngs lnitlated 
by the FAA, and Appeals 

iM.6.pedltl on and other modlflcatton 

(a) Under the authority of 49 US.C 
40113 and 47121. the Director may 
conduct investigations, isme orders. 
andtalcesuch@haactionsasare 
nmssary to fulfill the purposes of this 
part_ including the extension of any 
time period presaibed where necessary 
or appropriate for a fair and complete 
hearing of matters before the agency. 

Ri) Notwithstanding any other 
pmvision of this pa% upon Ending that 
armmstmces requim expedited 
handling of a p&c&r use or 
controve.~y. the Director may issue an 

Page 9 



PPM 5190.9. - : 
. . . . 

_-- .. 
. 

-“;-54()06. l?ederal &+ster ./_Vol. .6& No. 201, -+dnesday, ,+tpber .16, 1996 1 Rules &d._RegulW= 
. ,._ . __ . . . ^ _..a. _. _. _ __ .._ .._ __. . 

p^eriod begiris’to~nm. is no: included in :: 
a commutation bf time under ti Girt. ‘c 

(b) fhe last day of a tkne period is .i i :: 
included in a computation’of tini’e - - . 

unless it is a Saturdav, Sunday, or l&$ . 
holiday for the FAA.~m~ivhicb case, the “’ 
time period nuk ‘until the end of the:;..‘-+.. 

Part 16 Airport Proceedings Docket. :‘::.Y 
.- .,,:. ‘. . . 

Copies need not be si~gned. but the name 

.i &&-&&t I pi & day ,;,;;~!~; 

.of the person signing the original shag.. 
the foregoing [name of document] on tl& ‘_? . 
following persons at the folloGing addresJes 

. be shown. If a he&ng iider has bee? .I;~~_., and fsaimile huiape= (if also serve{by : - 
issued in the’case,‘pne of .&F thn% I::.. m.I.I faain$el by [speqfy method of service): ::.f:‘: 

. 
copies &d.llie'fled w+& t.he he&g .,.: 

officer. If filing by facsimile, the 
[fist pcnodi,‘addresses;.~~:_~~b~~~ ,l 

_ 
. Dated this_ 

facshiiie copy does not constitute qne, :. 
of the copies.req&ed under this 

: setion. ?..- . . . -..I ;: . . . . . .’ 
,_ . . . ,._. : fi j.&etr;oh bf &_&: &&$;l; 
-: _ .:‘_ * ‘otherwise agreed by the parties and me 

.(d) FoIzI,Do~~uG&~ filed ti%%e_Y.r he&g ofi&; the.&e&od 6f $brvice ,is _ 
the sime’as i&t faith iri$ i6ii3(b) foi ‘, A 

. 
FAA shd~~e'typ@ten or legibly':.:'-"' 
printed. In the’case of do&ted ,-:... ,y:. 

. proceedings, the,document shalI .“.;:. ::I 
filing documents. _ ....*’ ::.J:: ::‘. “‘_ -,!‘_:’ 

I indude the docket titibei of the ,,;. ,’ ; 
(C).Whereservices~~b6'~;;a~... ‘y, 

Setice shaQb$made .to,the’&sons “1 .,. 

; ._ y 

pa ._-; .-;. .’ . __: “.‘:,,-_!“..;.‘..;: 

-&I) Form cmd tintents; Unless ‘made . 
during’8 hearing;-m&ions shall be _-de 
in wTiting:&ll statejkh $uticliMty ~_ 
the r&ef sought and the gm$.$s_for @el 
relief ioi;ghi, e&d shall be accom 
bv affidavits or other ‘evidence E 

zijried ,. 
re ‘ed :. 

uion. ~oti&.mtrodu&d d&g : i?t’l-_ 
hearings &;y be &de orally on th{jji:j% 
record. unless the hesring o5ce;. drmcts 

(c) AnsGers to mdtions. E-kept, as .;<.:, 7 
otherwise pkided in this part, or :.:Y*i . 
except when a motio’n’&‘made @riga _ . 
hearing, iiijy party may. file ti ef:,in 
tippkt iif or’in.,opPosition to a mqttop; - 

.’ : _ 

acmm$riicd by afEdavits ti1 other..’ ‘.:.:1 s 
: p?oceehg on the’hnt page-,: ;,__.;:;_; 

: . . . ...\ ‘, (, <_-. ,:., . . ,- identiiied in Gzcordaric&ivith 3 l6.i3(f). 1. evidence r$$d upon, Pkided,+$~~zth~Y 
* _:.z -’ .__,. :.. :‘,.T!!+: -j. ___ _ . ..i*. T_ . . . . - ..‘. . . - . . _= - .‘;!, 

._ ‘. _ _. -,. : ; 

: - 
. -. . . . . :-. : 

’ :. . . 
, 

. .,: ..I 
._ 

- . *. . 
. - . 

‘. 
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answer to the motion is filed within IO 
days after the motion has been served 
upon the person answering. or any other 
period set by the hearing officer. Where 
a motion is made during a hearing, the 
answer and the ruling thereon may be 
made at the hearing, or orally or in 
writing within the time set by the 

-hearing o5cer. 

Subpart G-SpecIaI Rules Applkable 
to Complaints 

5 X21 Pm-compfaht fesolu_tion. 

(a) Prior to fiiinn a comohaint under 

substaiitiallv affected bv the alleged 
noncnmoiiance shall initiate and ennape 

df ln 900 ai 
disouted matter informallv 4th those 
individuals or entities believed 
resoonsible for the nona~m~liax~ce. 
These eiions at ifiormai resolution &av 
inc!ude. without limitation. at the 
parLies’ eqense. mediation, arbitration. 
or the use of a dispute resolution board, 
or o&er form of third oartv assistance. 
,The F.44 Airoorts Disk&O5ce. Fh4 
Pinor& Fie!d 05ce. or FM Regional 
Airnorts !Jivision resoonsible for 
akinisrsPtine Enancial assistance to 
&e resnondmt a&art oroorietor. MI . . . 
be available uoan reauest to assisi the 

: amplaint certifies that subrantiat and 
reasonable good tbithiEorts to resolve 
the i 

2 Eing 
uted matter inforzaally prior to 
e complaint have been made 

scd that &e-m appear no reasonable 
prospect for timely resolutionof the 
&mute. This certiiication s&II include 
a b&f des&Ption of the pdrty’s efzorts 
to obtain informal resolution but shall 
not include infor;slatiou on monetary or 
othar settlement 0fie.m made but not 
agreed upon In writing by eII parties. 

3 1623 Camplaints, a’iswers, repIks, 
rebuttals, and other documents. 

(a) A pemon directIy and substantially 
affected by any alleged noncompliance 
mty IiIe a complaint with the . . ACUmIWZs tor. A person doing business 
with an airport and paying fc+s or 
rentah to the airport &II be considered 
direcdy and substantially effested by 
alleged revenue dive-&on as defined in 
49 U.S.C. 47101(b). 

01) C~mpkin~ filed under this part 
shah- 

(1) State the name and address of each 
person who is the subject of the 
complaint and. with respect to each 
person. the specific provisions of each 
Act that the complainant believes were 
violated: 

diligence. offered in support of the 
complaint. upon aII persons named in 
the complaint as persons reqonsible for 
the alleged action(s) or omission(s) upon 
which the compiaint is based; 

(31 Provide a concise but complete 
staterrent of the facts reiied upon to 
substantiate each allegation: and 

(4) describe how the complainrnt was 
direnly and substantially affected by 
the things done or omitted to be done 
by tha respondents. 

(c) Unless the complaint is dismissed 
purszmt to 5 16.26 or 0 1627. the FAA 
not&s the complainant and 
respondents. in writing within 26 days ’ 
after the date the FM receives the ’ 
complaint that the complaint has been 
docketed and that respondents are 
rquired to file an answer within 20 
davs of the date of serrce of the ’ 
no-iik.3fioaL 

[d) The respo&snt’shall He an 
answer within 20 days of the date of 
service of the FM notikation. 

(el The complainant may hle a repiy 
within 10 days of the date of se.?ice of 
the snznmer. . 

(9 The respondent may 5e a rebuttal 
within 10 days of the date of scdze of 
the comPIainant’s reply. 

[s) The answer, reoly, and rebuttal 
ihal!. like the com&int. be 
accompanied by &pporting 
documentation upon whi& the 
ItdV* . . _ . 

parties 

(hI .The answer shah deav or admit 
the a!Jegations made in the-complaint or 
state that the person 5ing the document 
is without sufkient Imowledge or 
information to admit or deny an 
aLlegation. and shaikssu any. . . . . 
a5mtative defense. 

(i) The .arr+~er. reply, and re&taI 
shall each contain a concise but 
compiete statement of the facts relied 
upon to substantiate the azmvezs. 
admissions, denials, or averments made. 

(j) The respondent’s answer may 
indude a motion to dismiss the 
complaint. or any poeon thereof. with 
a supporting memorandum of points 
and authorities. If a moth to dismiss 
is filed. the complainant may respond as 
part of its reply notwithstanding the lo- 
day time limit for answers to motions in 
§ 16.19(c). . 

5 1625 Dkmksak. 
Whin 20 days aiker the receipt of the 

komplaint, the Director will dismiss a 
complaint, or any claim made in a 
corn lair& with prejudice E 

(a)PIt appears on its face tdbe outside 
the jurisdiction of the Administrator 
under the Acts Iisted in 5 16.1: 

(b) On its face it does not state a daim 
that warrants an fnvestigatioa or further 
action by the FM; or 

(c) The complainant la&i standing to 
file a CfXnpkint under S§ 16.3 and 
16.23. The Director’s dis&& will 
in&da the =aSOas far the dismissaL 

g 16.27 incomplete complalnts. 
If a comphiint is not dismissed 

pumant to 5 16.25 of this part, but is 
deficient as to one or more of the . 
rq&emeIits Set forth fn 5 16.23 or 
3 16.23(b). the bfor wiR dismiss the 
complaint within 26 days after receiving 
it. Dismissal wiII be without prejudice 
to the re5iing of the compIaint after 
amendment to comet the deficiency. 
The Director’s dismissal wilI in&de 
the raasons for the dismissal, 

51623 Invu’JoaUons ’ 
(al If. based on the pleadings, there . 

appers to be a reasonable basis for 
furt!xr investigation, the P_44 
investigates the subjec: matter ofthe 
comokint. 

(bi The investigation may indude 0ni 
or more of the fobwing. at the sole 
discetion of the FAA: . 

(1) A review of the written _ 
submissions or pleadings of the parties. 
as smplezeated by any informal 
izestigation the FA.4 onsiders 
necessaq and by additional infarmation 
furrurked by the parties at FM request. 
In mnde.I’Ig its initial determination,- 
the F.&4 may re!y entir~Zy on tbs. * 
cam$aizt and the respor+ve pleadings 
provrded under this suboat. Each paq 
shaII fiie documents thai it considers 
su5&nt to presezlt all re!evant facts 
and axument necessary for the FAA to 
deter& whe*her the sponsor is in 
CompIizce. 

(2) Obutining additional or$ and 
doaunantary evidence by use of the 
agenr/s authority to comoel production 
of su& evidence under s&ion 313 
Aviation Act, 49 U.S.C. 40113 and 
46104. snd section 519 ofthe Airport 
and &zvay Improvement Ad 49 U.S.C. 
47122 The Administrator’s statutory 
authority to issue compulsory process 
has been delegated to the Chief Counsel. 
the Deputy Chief Counsel, the Assistant 
Chief Counsel for Airpor!s and * 
EnvironmentaI Law, and each Assistant 
Chief Counsel for a region or center. 

(31 Conducting or requiring that a . 
sponsor conduct an audit of airport 
Enaxial records and transactions as 
provided in 49 U.S.C. 47107 and 47121. 

f 16.31 DIrec:or’s detenninallons after 
InvesUgaUont. 

(al After consideration of the ’ ’ 
pleadings and other information 
obtained by the FA4 after investigation. 
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,... _ ._ __._ _W._.... ..=. T.&. _ _. . ..-.. _ .__ ___ 
bin 20 days afberrervid~.f a ,+ 

&x’s deterniiriatidn undei 4~6.31;:; 
=-‘-;&i,(b) bf this !+tiin;ii;S~,; 

____ _&ject td theproposed : Y;- :. a 
.’ ki$i& hder ihy~,,,X. y;_IzYc: i>‘: 
‘. . (I) Rii$iii 8 he’king under-subpart,F 

&&;vithinthi ‘1; ofthfspart;‘: ,‘Y..~*~.-,; i, 1;;; .;r*.:.; ._’ 
1 (2) WaiG8 h+ng ana appeal the ,.: . _ ._ 

Directofs deter&i&ion In tit@ 
thee-ate AdmIn&rator,-&‘~ i. 

provided in 5 19.33; :; :i ;&. ‘&.;:+: ..y.‘. ; 
‘- (3) File, jointly with a complainant, a .: 

--r:-- i- .&+hdmw,the complaim’and 
! proposed ciimphaitce ;L’- 

a(.Jion;‘or +.i . . ! ; *; *: .“‘.. ,y. - .:_q:; ..’ 
Submit, iointlv yvith’ihe atzency :. 

. . 
0. 

: . . 

)_’ 

.: 
+, (4) 
: attorneYSa Pr set tt &&-: 

iu,der 4 16f4$); * : .:z:. . . ; .,~,;.::y:: .,. ; ; :,, 
(d) If the respondenrfaihr to request ~0. 

a hearing or to 6le an appeal in writing 
within the time’peiiqI.s provided,In ;. ; 
paragraph (c) of this section, the _ . . _ ._ 
Director’s deter&nation becomes 6na.l. . - 

LppPeal the _ 
otnequsociate .I: 
ided in’s 16.66: . . ..-. 

. . 
ti. 
- 

Id1 If the ‘Director’s i ~etermfnatfon i>_’ ;: 
&& t&e i,&$ndent tri’ npnctjmpl+e ‘; 
and prop&as the is&&q of a : : 81’: i .\ 

-. 
compha&‘order,~the initial -: :c’,:,c .‘ r’.. 
‘determinatioii &ll include noti”_ of :” 
~opportunity for a hearing under -subpart 2 

. .’ F of this psrt. if such an pppo+ty i_S 
orovided by the F&.‘he respondent : L 

X1”..““_ .y.‘“- ,; I___ --.-. 

Foll.&&&e &&e;&f + ,_‘:I :.I 

Investigatlbn under f lS.>Ol, ti relXA . 
sends a notice to the person(s) subject 
to Investigaticin. The’pptice v$l_set. . . 
forth tbe’&eas of the .agency’s’con~_m 
and the reasons therefoti request.a 1, 
response to the notice titbin 30 days of 
the date’bf seivica; knd inform the : . 
respondent that the PAA inriD. in its. _ 
discrdoxi, invite good,faith efforts to . 
resolve thy matter. . _;_Y I. ‘. ‘. *‘. ‘. ‘:’ _ - .* :“.::. 

= 

_ * 
may el&h’Give i hearing as . . , -_.>: -is: 

. . . . .m. . _ . 
- 

_ _ provided in subpart E of this part. ,:_ :.. ,. 
5 16.105 . Failure to msOlV8 Informally. 

. . . . . If the&ters.addre&kd in the FM 
Q l&20!, ‘Notice andor+ of he$ng: :,;.” - 

-(a) Lf a respondent is proiride’d the ,: . 
opportunity for hearing in an mitial _ 
determination and-does not waive :’ . 
hearing, the Deputy Chief Counsel .*. _-. : 
ivithin IO days after the,respondent. _‘,. 
elects a hearing will issue ,and: itie on 
the respondent and complainant a r:‘:.‘_‘- 
hearing order. The hearing order fl set 
forth: ;_y.:_. ‘Y’ ‘La’ ~-‘i~,;~~-_;.-. -.. ‘-.- 

(1) The allegations in?he complaint, 
or notice ofinvestigation, and the::;,. .: :’ : 
chronology knd results of the. : ,. : , --, 
investigation preliminary to the he-2 

(2) The ralevantifktutoj, judi$- 
regulatory, and other authorities: ;, : .-. y 

(3) The issues to be decided;, ...*k‘ -. 
(4) Such’iules of procedure as may be 

necessary to supplement tlqe+oirisionS‘ 
of this part; .: ,.,. :’ .*. ‘-, : ..:.;, ; ,.: 

._(5) The name end address O! the._:. ; ,( 
person designated as hearing officer. _ : 
and the assignment of authority to the 
hesring officer to conduct the heiiiing in 
accordance with the procedures set j. 
for&b &is part;md .:. _ :-‘:.d. I: _ 

(6) The date by.wbicb thehearing ..‘:. 
officer is dire-cted to issue an initial : _ 
d&ion. ga. .! ‘..:,.:. .:r.::f .:.’ 

(b) Wh&e there are no genuine issties 
‘of material fact requiring Oral : -: 

examin@on of witnesses, ?he hefipng ., 

5 16.33 Final dedisions without hearing. ‘.“ notices *vzot resolved Informally, the . 
._.I _._ . 

(a) The Ass&ate Adminiskator Will 1: ~~~~~~~e~~~~~~i~ : : 
issue a final decision on appeal from the ‘.. ; . -_ _____ 
Director’s deterXnatibr&‘&bout a’ : - ._ ;, .Xubpa;i E-Proposed Orders of,, :: 
hearing,cwber~ .’ .S ;F’; _’ ‘-,_‘-‘b 1.: Cchp!l?@ ‘, - 

‘(I) lo& ~c&i$i&~~_ di_&sed after ; : 

;’ ‘,;. .‘;.:.; ‘,: .. 

Investigation; _. . ‘;+ ~ I-.. .,” ’ .::.L - 
tj 16.109 &~~&mirAitin~ eli&Giit;’ for : 
grants, cease tind desist qrden, and other 

_ (ii A &&,& is’<& _required by $;. :: :,.‘compliance orders. .-: i.:.r_I! , _ t:. :, .- 
s&te and is not otber$se made .a. ..I _ ms.iedon applies to sd .: 7:~ : 

.:av&blebytbeFM;or :: 2; -.‘T:* determinations issued under 6 16.31 .T’ 

” (3) T&FAA provides $ipOininity for : 1 that provide the ,yppozunity for a ; ..* 

* -a hesritig to the mspdndent and the ‘_. ‘+.. hearing.. - . __ f . 
respondent waives tbibpportunity for‘s 
hesring~~~p&ride$ in-subpti,g_of.w 1: 

(a) The agency kriil provide the .<, _ _ 
opportunity for a .he+ng If. in the 

~- _ ‘._ .*: ..’ . y. Director’s determination, the agency . 
proposes to issue an or&r terr&ating 
eligibility for grants’pursuant to 49 : 
U.S.C. 47106(e) and 47111(d). an order 
suspen’ding the ayment of grant funds. 
an order wit&o ding approval of any P _ 
new application _t6 impose a passenger 
facility charge pursuant to iection 112, -F 
of the-Federal Aviation: Admbistration ._ . 

Part. : :, ( ~ :.: . ;:,.;-., 
Ib] b-the c&s*ddscribed in p&graph 

(a)of this section, a p* adversely _ L; . 
affected by the Director’s determination ., 
may file anappeal with the Associate .,_- 
Administrator within 30 days after the , 
date of service of the bitid : . . . _ -: ‘.=.,. 
detenn@&on.. . ‘, .*-: .I )’ . ~,:...I’:. : 

Act of 1994.49 U.S.C.;47111[eJ, a cease 
and desist order,.‘an order’directing the’. 
wi.md of fees unkvirfully collected, or 
anv other compliance order issued by‘. 
thd Administrat& to &rry out the : : . . , 
provisions of the A-&,-and required to 
be issued after notice kid Opp~rtti~l~. Order may contain a -on 10 me : _ 
for a hearing. In cases& which p :.. _. -. hearing officer toconduct a hear+g by . __ 
hearing is not required by statute, the ” _ submission of briefs &d oral argument 
FAA may provide opp@nity for a ,,. ‘, _. 
heking at its &SCl%~OlL_ ., 

Without th8 pm8&hOn Of k?Stirnony or 
- 

(c) A reply to an app@l $xxy be,hled. i’ 
M& t& A&ziat~Admxn&rator within -. 
20 da)n’&er +e daie,of se&e of the ““: 

:appeaL-‘: ..-!;*I .-._ ;._,.;,I-:.. _ ‘-,:.-;‘:::l’. 
(d) ‘l’hi A&o&e Adrniniktor will. L’ 

issue a gnal, decision tid order,*thin. I,; 
60 days efter the duedite Of.th8 reply. .: 

-’ (e) Ifno appeal is filed witbin the * 1 
time period specified in paragraph (b] of 
&ss~on,tbeDtrector’s’.‘- ‘:.:z.LII ‘._ 
deter&nation beicomed the Enal ‘: ‘+ ‘. 2 
decision and order of &be FAA $thout , - 
furth& &&_*A D&&$s . - . _.._ ~ : i.‘..!. 
determination that becomes final . . . . . . _. 

. : kause.there is no admifristrative, r . . ~. 
_ 

- : . .- appeal is hot judiciahy ,,mviewable. :. -. ,: 
_ . 

.; .< . _ 
. . :\- . , . .. -. 
. ‘. . 

1 ,p6&12 - 
. . _ . 

provides fhe*opp’or&& for h h&g; ,_. 5i6.262 qowem 9’ _$??~~g’~~$.~ ._ . . . ,. 
the Dtrekor’s deterniination issue& ‘_ ‘In accordan&‘With ?hz rules ofthis, 
under 5 16.31 will in&a’e.a statepleni, . subpart, a hearing officer may: , ;. ‘? :y :... : 
of the availability of a’hearing under. : .- (a) Give notice of, tlpd hold. ::.-a :G:. : 
subpiutF oft+ pti,:,; ,,., :‘., ., ,;: : .,._ _ prehea&g conferences and he-g::. . . - 

: 
_ 

‘.. _. : __ . 
. : . . . _ . .; . . 

I ,.‘. _ .\ :: r 
: . .- . . 

. 
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(II) Administer oaths and’af&mations: 
(c) Issue subpoenas authorized by law 

and issue notices of depo&ik. 
requested by the parties:. 
- (d) Limit the &equency,and extent of 

. discovery; 
(e) Rule on offers of prook 

-(r) Receive relevant.and material 
evidence;” 

(g) ReguIate the course if the hearing 
in accordance with the rules of this part 
to avoid unnecessary and du lkative 
proceedings in the interest 0 4 prompt 
and fair resolution of the matters at 
bsue: . - 

(h) Hold conferences to settle or to 
simplify the issues by consent of the 
parties; 

(i) Dispose of proc$dural motions and 

: rer&e w&es&s; and 
(k) Make findings of fact and ‘. ’ 

conclusions of law. and issue an initial 
decision. 

9 16.203 Appearances, parties, and rights 
of pa&s. 

(a) Appeumnces. Any party may 
appear and be heard in person. 

(I) Any party mav be accompanied, 
represented. or advised by an attorney 
licensed by a State, the District of 
Columbia, or a tetitory of the United 
States to practice law or appear before 
the courts of that State or territory, or by 
another duly authorized representative. 

(2) An attomej, or other duly 
authorized representative, who 
represents a party shall file a notice of 
appearance in accordance with 5 16.13. 

(II) Padies and agencypcuticipation. 
’ (1) The parties to the hearink are the 

respondent (s) named in the hearing 
order, the complainsnt(s). and the 
agency. 

(2) Unless othkwise specified in the 
hearing order, the agency attorney will 
serve as prosecutor for the agency &om 
the date of issuance of the Director’s 
determination providing an opportunity 
for hearing. 

5 16.207 Inierventfon and other 
_ participation. .’ 

(a) A persob may submit a motion for 
leave to intervene as a party. Except for 
good cause shown. a motion for leave to 
intervene shall be submitted not later 
than 10 days after the notice of hearing 
and hearing order. 

(b) If the hearing officer finds that 
intervention will not unduly broader! 
the issues or delay the proceedings and. 
if the person has a propeity or financial 
interest that may not be addressed 
adequately by the parties, the hearing 
officer may grant a motion for leave to . 
intervene. The hearing officer may 
determine thb e.xtent to which an 

intervener may participate in t+ 
pmceedings. 

(c) Other persons may petition the 
hearing officer for leave Jo perticipate in 
the hearing. Participation is limited to 
the Qing ofpost-hearing briefs snd 
reply to the hearing officer and the 
Associate Admikstmtor. Such briefs 
shall be filed and s&ved on all parties 
inthesame manner as the parties’ post 
hearing briefs are filed. 

(d) Participation under this section is _ 
at the discretion of the FM. and no 
decision permitting partidpation shall 
be deemed to constitute an expression 
by the FM that the participant has such 
a substantial interest in the proceeding 
as would entitle it to judicial review of 
such decision. 

g 16209 Extension of time. 

(a) Etiension by oml ugreemenf. The 
parties may agree to extend for a 
reasonable period of time for filing a 
document under this part. If the parties 
agree, the hearing officer shall grant one 
extension of time to each party. The 
party seeking the extension of time shall 
submit a draft order to the hearing 
officer to be signed by the hearing 
officer and filed with Thai hearing 
docket. The hearing officer may grant 
additional oral requests for an extension 
of time where the parties agree to the 
extension. 

(b) Etiension by motion. A psrtv shall 
fiie a written motion for an e?tten&on of 
time with the hearing qfficer not later 
than 7 days before the document is due 
unless good cause for +e late filing is 
shown. A party fiIing a written motion 
for an extension of time shall serve a 
copy of the motion on each party. 

(c) Fuilure to rule. If the hearing 
officer fails to rule on a %&en motion 
for an extension of time by the date the 

_ document was due; the motion for an 
extension of time is deemed denied. 

(d) Effect on time limits. In a hesring 
required by section 519(b) of the Airport 
and Airways Improvement Act. as 
amended in 1987.49 U.S.C. 47106(e) 
and 47111(d), the due date for the 
hearing officer’s initial decision and for 
the final agency decision are extended 
by the length of the extension granted 
by the hearing officer only if the hearing 
officer grants an extension of time as a 
result of an agreement by the arties as 
specified in paragraph (a) of tLs ’ section 
or. if the hearing officer grants an 
extension of time as a result of the 
sponsor’s failure to adhere to the 
hearing schedule. In any other hearing, 
an e.xtension of time granted by the 
hearing officer for eny reason extends 
the due date for the hearing officer’s 
initial decision +d for the &al agency 

decision by tde length of time of the _ 
hearing officer’s decision. - 

16.2il Preheerlng ccnference. 

(a) Preherving Con eCence notice. The 
d hearing officer sche uies a 

conference and serves a pre % 
rehearing 
earing 

conference notice on the parties 
mmptly 

g 
after being designated as a 

earing officer. 
(1) Tha 

s’oecifies tK 
rehearing Coherence notice 
e date. time. Ike. and 

rkner (in p&son or by’ielephone) of 
the prehea+g conference. 

(2) The prehearing conference notice 
may,direct the parties to exchange 
pmposed witness lists, requests for 
-evidence and theproduction of 
documents in the possession of another 
party. responses to interrogatories, 
admissions. proposed procedural 
schedules. and proposed stipulations 
before the date of the prehearing 
conference. 

(bl The preheting conference. The 
prehearing conference is conducted by. 
telephone or in person, at the hearing 
officer’s discretiori. The prehearing 
conference addresses matters raised in 
the prehearing conference notice and 
such other matters as the hearing officer 
determines will assist in a prompt, full * 
and fair hearing of the issues. 

(c) Preheating conference report. At 
the close of the prehearing conference, 
the hearing officer rules on any requests 
for evidence and the production of 
documents in the possession of other 
parties, responses to interrogatories, and 
admissions: on any requests for - 
depositions: on any proposed 
stipulations: and on any pending 
applications for subpoenas as permitted 
by 5 16.219. In addition, the hearing . 
officer establishes the schedule, which 
shall provide for the issuance of an 
initial decision not later than 110 days 
after issuance of the Director’s 
determination order unless o&wise 
provided in the hearing order. 

gr6213 Discovery. 

(a) Discovery is limited io’requests for 
dmissions, requests for productioniof 
documents, interrogatories, and 
depositions as authorized by § 16.215. 

lb) The hearing officer shall limit the 
kequency and extent of discovery 
permitted by this section if a party 
shows that- 

(1) The information requested is 
cumulative or repetitioti; 

(21 The information requested mai be 
obtained horn another less burdensome 
and more convenient source: 

(3) The party requesting the 
information has had ample dpportunity 
to obtain the information through other 
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. hecesaary to perpetuate the testimoiiy of iest_&ny. ,’ i:. . -__ .I _-... _,_ . ..lw._.. 
H . &f?witq&;&>, .:. ;_. ;_y._ r-2 :.: . . _ 

(31 The &king of the denosition is .§ Is? t:SWF* 
- ,. -:. -- . .-,, ::‘.,y *:.;..:: 

._ :-_:.*;, z. .,. : 

ne&ary to prevent uitdie and - . (a) Reque’st for subpoena. A party may 
excessive expense to a party and will . a$ply to the hearing officer,wi+n the 

‘not result in undue burden to sther ’ time speciEed for such applications in 
parties or in undue delay. .Y . : : - the prehearing conference re$ort, for a 

@I) Application for depositioxi. &ny - subpoena to compel testimony at a 
party desiring to take the deposition of - hearing or to .require the production of 
a witness shall make application -. documents-only from the following i 
therefor to the hearing officer in writing, -_ .>’ .;. : I _ 

with a topy of the a phcation served on 
persons: :> :: 

pi 
(1) Another party: .. c *..‘-(“. 

each party. The app +ionshall . - (2) An officer. employee, or agent of 
in&de: _.. .:Y :;. ’ : : : *- _ ‘&othei$’ ; 1 : -T’.- .. _. . z.. 

(1) The name and resi&nce of.the ..- ..(3) Any.0 3 
-witness;’ . 

er person named in the . 
.: _..‘_ ,i *: 1:: .:: 

(2) The time and place for the taking _ 
complaint as participating in or -:. -d 

._ ,benefiting &om._&e actions of the 
of the proposed deposition; . :.: - . 
- (3) The reasons why suchdeposition 

respondent alleged to have Holate$&ry 
Act; _.;’ ;;,I . _ .5, L. <. : _ ; .: : . _ _ 

should be taken; and .T:.:_. .:._ . .(41&n officer, employee, or agent of . 

(4) A general descri tion of the - 
9li 

1 
matters conCeming w _ch the,witness 

‘any dther,person named in the Y1 .-’ 

‘will be asked to testify. _ T. __ . 
‘- comp&nt as participating in or -., . 

. ‘._ben4&ing from the actions of the : 1. . . 
(c) Order auth@izing depositi&lf : respondent alleged to have $olated any 

good cause is sho,wn, the beering officer, .Act. ., .-i ;:_. - ..- 
. in his or her discretion, issues an order _ 

authorizing the depos@ion and 
A.bl Issimice and setice of;ubpobna., _ 

. . . . . l(l) The h&&ing officer issues the’ . . . . _.i 
_ specifyingthe.name.ofthewitnesstobe 
.. deposed, the.location and time of-the 

,subpoenaJfthehearingofficer::-. . . . . . 
; 

paying any ,wQmss fees @mileage’ : ’ 
enses: . 

7% 

. . . . - .;: ;‘:I . . ..i’ . ., . 

_ ) Except’for i;m’ploye~s of the United 
States summoned to testify as- to matters 
related to their public employment, ._ . ‘.. - 
witnesses summoned by subpoena shall 
be paid the same fees and mileage : 
expenses as are paid to a Mtness in a 
court of the United Stat& in comparable -- 
circumstances.: .: T .__ . . ., (.:..__ . . 
g16.J7J &&~e;.:~“: . ,’ . .-* ‘, ’ .. 

(a) Gene& A$&y’m<y sub&t di&$t . 
and rebuttal eiiidenie in adord&e _. 
titbthisse&pn_’ _._ . . ; ‘;_. -. 

.(b) Requireme~r~or Grirteit tes&onj; 
and evidencs;Except tithe &e of -. - 
evideqce obtaingd .by subpoena; or &’ ” _ 
thedaseofas~ecialruhngbythe”~ .:. _ 
hearing 05<er tb’ddmit-oral testimony, 
a party’s direct and rebuttal evidence - 
shall be submitted inwritten form in .- 
advance of the oral he&g pursuant to 
the schedule’bsiablished in the hearing . 
offkefs rehearing conference report- *_ 

Lect Written * andrebuttalfact. 
. . . 

testimqriy sh~.b~‘&tified by the =. ...I ._ ’ 

deposition and the general scope and 
determkes that the evidence to be’. ‘:. ‘- -witness as tru6 &td correct. Subjea to;‘: 

‘_:obtained by the subpoena is relevant 
ad mitfxial to the resolution of tbi 

the same ezce$&on’ (for evidence 
subject matter of *F testimbtiy to be, ‘. 
taken. -. . .i&ies iri’tbe cask. . . . I. 

. . ..-- obiained by subpbena or subjdct’io ‘a “.: . 
special ruling by the hearing officer], ‘.. _ . . . (d) Procedures for depositi&. _I- 

> (1) Witnesses whose testimony is _ 
(2) Subpoenas shall be se&& by ? . oral examination .of a party’s own . _ 

* &ken by deposition shah be sworn or - 
personal service, or upon an agent i’ ‘. witness is limited to cert5tition of the 
designated in writing for thepurpose, or 

. shall afErm before any qu&tions are put . by certified mail, r&urn receipt . 
accuracy of written e~dence,%rhuiing 

* 
to them. Each question propounded _ : 

.,F’correction and up’dawg, if necessary, , 

shall be recorded and the answers of the 
a&dressed to such @son or age% ,, 
J?Ih&Grer servici is made by registered- 

and re&r&ati& following cross-, . 

‘@tness transcribed verbab. - ‘. or dertiEed mail. the date of ni-&lit@ 
hation by otherparties. 

(2) Objections to questions or ‘. -:;“” shah be &sidered as the time:when~. 
. (c) Subpoetiaed testimony. Testimony 

- 
evidence shall be recorded in the . .‘. -s@riti& +mmade. ;T ’ ..’ . . 

_ of witnesses aT$aa&g under aubpoe~ 
, i. . . ..‘.$’ . 

transcript of the deposition. The i. . ’ - 
. . . . . ..maybe obtainedorally. .’ 1 : 1: - 

interpbsing of an object.+ shall not 
(3) A subpoena issued under this part 

iS effecIi+l; @rough&it the’ Un.ited States 
(d) Cross_eyan&xationT 4 party by i 

relieve the witness of the obligation to or any i&&ory.or possession thereof. 
-conduct’&oss&min&on that may be 

-’ 
answer questions, except where the -,-:‘. . 1~) Moti& to &,qsh ot’mti$‘fy .‘.I_ 

required for disclosure of-the fa,+. 

. . . . . - . subject tb contrbl by tb~ he+g office; 
of. 

. 
inswer would violate a firivilege. I,,‘:. :.- ..-,subpdetih.‘“.: _ 
- (3) The written transcript shall be 1‘ 
subscribed by the v.!-itne+, ‘unless the 

‘(1) A p&t 
,f.-.*..,.,: ,.. 

or ar$~e&n upon whom’ 
for fairness,‘%pedition and exclusion 

L 
.ex&eous matters. L i . q . l” .I. :.; 

_ 
.. .. parties by stipulation’.wave the signing, 

a subeoena been served may ‘file a, , (e) Hei;nay.etidence. Hearsai .‘:, - , 

cr tbe witness is ill, &kd be found, or 
motion;to ‘qi& &‘ihodify thgsubpbena 
‘with tbe’b&ing offi& ?t or before the. 

evidence is admissible in proceedings. i 1 
governed by’this part The fact that - 

. . . :. e- . . , . 
,.‘. . . , 

\ ‘L 
._. . _. 

, .: ; -. . . - 
-,-. __. *_ *. .’ __ _ . . . e.- 

- -. . _- - 
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_ . . . . . . -. -_ . . . :. . . . .-. . . . _. 
. . 

. . I evidence is h&say goes-to &weight 
_ of evideitda’&d does not affect ii$ 

r admissibility. _. 

(r) Admission if evidence. The’ 
hearing officer admits evidence . . 1 

. - introduced by a party in ‘supporf_of its 
case in accordance with this section. but 

-. may exchtde irrekve& imr&eri&l, or 
unduly repetitious evidence. _. 

516.233 mood. ! . ..’ 

(a) Wt.&e &x&. The tram&pi of 
all testimony in the hearing; all exhibits 
received into evidence, ell niotioti, 
applications requests and rulings, and 
all documents included in the hearing 
record shall con&it& the exciusive 
record for dedsiori in the pmceedings 
and the basis for the issuance of any . . . 

-0lders.: *,. -.:. 
. 

, 
’ Subpart G&it&i D&i++/r~&~ ‘- 
3nd Appeals * .” _ j _ . . ‘.” . _.:’ . I 

!,‘sL hitfal d~&h~~rddi,and i -. 
. . -. 

(a) The hearing officer shall &ue anL_ 
initial decision.base$ pp the record 
developed during the 
shall send the initial CE 

roceed& and 
cision to the 

parties not later than 110 days after the 
Director’s determinationunless. - 
otherwise provided in the he&g order. 

. 

_. 

_. 

-_. 

. 

. 

. . 
(%I Except -as other&se provided by- 

statute or rule, the proponent of a _. 
motion, request, or order has the.burden 
ofproof. .- . . 

.- document of conveyance issued under 
the authority of an Act is on the agency.’ 

_ 

g 16225 Pubb*dls&+ie of ethdence. . 

(a) Except-& &%ided in’ this section, 
the he-g sha! be open tolthe public. 

(b) The hearing officer may order that 
any information contained in the record 
be withheld horn public disclosure. Any 
person may object to disclosure of _ 
hfomation in the record by 5ing a 
written motion to withhold speci6c 
information with the he&&g officer. 
The person shah state specific grounds 
for nondisclosure in the motion. 

(b) zik*&oi tini ‘i$ Of reiord: 
‘Any interested person may examine the 
mcordat,#kePart.l6Airport._. . - 
Proceedings Docket, AGC-600, Federal 
AvQttion AdmMstration, 600. 
Independence Avenue, SW., - 
‘Washington, DC 20591. Any person may 
have-a copy of the record after payment 
of reasonable costs for search and ._ 
reproduction of the record. 

. . 
z&t? Aqume? before the hearing 

. 

(a) Argument durini the hearing. 

(c) The hearing officer shall grant the 
motion to withhold information kom - 
public disdoti if the hearing officer 
determines that disclosure would be in 
violation of the Privacy Act. would - . 
reveal trade secrets or privileged Or 
con.Edential commercial or Enancial 
information, or is otherwise prohibited 
bylaw.. :_ .__ : . 

5 16.227 Standard of proof. 

During the hearing, the he&g officer 
shall give the parties reasonable 
opportunity to present oral argument on 
the record supporting or opposing 
motions, objections, and rulings if the 
parties request an opportunity for 
argument. The hearing officer may 
direct written argument during the 
hearing if the hearing officer Ends that 
submission of written arguments would 
not delaythe hearing. 

-‘&I P&hearing briefs. The hearing 
officer may request or p&nit the parties 
to submit posthearing briefs. The 

[bl Each party adversely affected by 
the hearing 05cer.s initial decision may 
5e an appeal with the A&iite . . 
A- tor within 16 days of the ’ 
date the initial decision is issued. hach 
party may file a reply to an appeal 
within 10 days after it is served on the 
party. Filing and service of appeals and 
re 

P 
lies shah be by personal delivery. 
cl If an appeal is 5ed, the Associate _ 

-AdmMshator reviews the entire record 
and issues a 6na.I agency decision and 
order within 30 days of the due date of 
the reply. If no appeal is filed. the . 
Associate Administrator may take 
review of the case on his or her own 
motion. If the Associate Administrator 
finds that the respondent is not in 
compliance with any Act or any 
regulation. agreement, or document of 
conveyance issued or made under such 
Act, the final agency order includes a 
statement of corrective action, if 
appropriate, and identifies sanctions for 
continued noncompliance. 

(d) If no appeal is 5ed. and the 
Associate Administrator does not take 
review of the initial decision on the Y 
Associate Administrator’s o.wn motion, 
the initial decision shah take effect as . . . . . The hearing officer shall issue an -hearing officer may provide’ for the 

initial decision or shall rule in a parti’s. filing of simultaneous reply briefs as the 6nal agency aeaslon ana oraer on 
favor only if the decision or ruling is well, if such 5ing will not unduly delay 
supported by, and in accordance with, the issuance of the hearing officer’s 

the sixteenth day after the actual date 
the initial decision is issued. 

reliable, probative. and substantial . f&id de&ion Posthearing briefs shall - fe) The failure to 5e an appeal h . 
deemed a waiver of any rights to seek 
judicial review of an initial decision 
that becomes a 6nal agency decision by 
operation of paragraph (d) of this 

evidence-contained in the record and is 
in accordance with h&f;’ 

indude proposed Endings ‘;f fact and 
conclusions of law; exceptions to 

$16.229 Burden of p&of. 
. . _ 

(a) The burden of pmof of 
noncompliance with an Act or any 
regulation, order, agreement or 

rulings of the hearing of&m: r9ferences 
c to the record in support of the tidings 

of fact: and SupPorting arguments for 
the proposed Eudings. proposed 

- (c) A party who has asserted an 
afkmative defense has the burden of 
proving the affirmative defense. 

fi 16.231 -0fir of proof. 

A party tihose evidence has been 
exciuded by a ruling of the hearing 

1 

officer may offer the evidence dn the 
record when filing an appeal. 

‘. - 

(a] The hearing officer shah waive- 
such procedural steps as all parties to 
the hearing agree to waive before 
issuance of an initial decision. 

(b) Consent to a waiver of any _. 
procedural step barsthe raising. of this 
issue on appeal. 

. 

conclusions, and except@. :_ 

5 16.237 Waiver of pmcedum~ 

(cl The parties may not by consent 
waive the’obhgation of the hearing 
officer to enter an initial decision on the 
record. - . 

. . 

section. _ 
ffl If the Associate Administrator,- 

t&s review on the Associate 
Administrator’s own motion, the’ 
Associate Administrator issues a notice 
of review by the sixteenth day after the 
actual date the initial decision is issued. 

(1) The notice sets forth the specific 
Endings of fact and conclusions of law 
in the initial decision that are subject to 
review by the Associate Adminktmtor. 

(2) Parties ma\; file one brief on 
review to the kociate Administrator or 
rely on their posthearing briefs to the 
hearing officer. Briefs on review shall be‘ 
filed not later than 10 davs after service 
of the notice of review. Ptig and 
setice of briefs on review shall be by 
personal delivery. _ 
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issues a 6nal agency de&& ‘and &der .;;:....;.? ;;~,,;::;:_g .;;, .;;; ,-,:.;-.;-.r.V@ :! :: 
. within 30,days of the dua date of the, : F : ‘5 VW t JudlCia! &W o?a ?!Fl _deCidOQ 
-briefs on review. If the Associate :;;:?.=y:. L nod o$!!!zg$ ;’ . .*.: ;&,!> .r.y. c - :,i’;: , .’ L.. -2 

. AdmiGtrator 5xis that the re$ondent 
is not in comphance with any Act ormr_;l 

(a) A person may seek~~dicial. review, 
in a,ppited%3tes court of Appeal% cif : 

c any regulatipp, &rdexitent.or document,,“..a.final .d@sion.Fd ord!;..of @.LF . . : !:-..: : 
. . of conveyance issued wdq qch A& _.- Associate A,&mmstrator ,e provided in. 

the.finai agency orderfncludes a .: .+.; * 49 IkX. +lO ‘cir +$+ ?!9(bI(4) of 
statkent of-ye dun, if .:*.7-fz-, .;>. : the Ai?port and Airway ImprovenitGt 
appmpri@.e. a&~deittiges%armtions for . Act of.!982, as aminded, (kU@. A$,;” 

: 
continued noqcompliguce. 1:. .: :. 4 .:: Q; 

_ __..,: ._:. :.,,....: _.:,._=:.- _&!;:. ,: :_..: ‘.T 
. p.C. 47io6(d) ad 47111(d);.A party 

gl+2+.: Conaeotordera . ’ 
s&j+j~cfaI g+,+sof a m : : 7. - _..> b... . 

. . . . _;_., .: ._,. .:._;.,c 1,:. .+:‘A ::‘,: --,;::: 
‘(a)~Tbeagency attorney andthe.‘. ..::.: 

. decision and order Gli fiie Y petition 
for review ;;ith the Coti.nqt later &an, 

mspon&nb my ab at my he ..:. 5 60 days aftera Enal de&ion and order 
._ ; before the,issuanw of a Sal decision. T under the AAIA has been served on the 

and order to dispose of the case by :?-.; Party or witbin 60 days after the entry . 
- . &ma of a consent order. C&d m& ; ._, .of an O&Y under.49 U.S.c’40101 et ‘t . 

‘effo* b resolve a wmpl&t through ..; ‘seq. _ :;--, :.; * :.::‘- : :‘.-_: ..--.i .: .__T; ‘.: 

issuance rif a consent order may _ ; 4 (b) The following do not constitute - 
continue throughout the a *_ Enal decisions and orders subject to 

j&t&l review: -.. 

such efforts may not set+ iis the basis 8. . 

. . . +’ .‘< . ,5 ::;/z;. ; 

(1) An FM decision to dismiss a .’ 
for extensions of the tim’es set forth in 
&SD&_ * .::- .“.::.-.I.. ._ _ 

complaint without prejudice, asset, 1.. 
. forth in 6 16.27; I 7 :* ..\ - c-- 

(2) A Ikxtor’s dete&ation (b) A proposal for’s cotient ord&i ‘2* 
‘speciEed inixragraph (a) of this 

._ (3).An titia decision issued by,‘.-. 

,section, shall include: ‘. ‘: .’ ‘. . ... hearing o5cer at the conclusion of a.;’ 

. (I) A proposedcor&$%d& :‘,‘,‘:I:. 
hearing;:” :.. . . . . . .:’ -_ 
- (4) A Director’s de&ain&xi bi an 

(2) Anadmission of all jurisdictiorial~; __ initial decision of a hearing-officer that. _ 
facts; : ;:’ : Q::- -1: -.I. f :. -’ ; .__ _ becomes the fiaal decision’ of the “-:I. 

. : . _:, *_’ .14_LC . . _._, ?,.T-.’ ._ 

g 16.305 Procedures for: @nd!!?g ax parte_ 
communicatfqy --;. . . . . .,. ‘..‘. ; -. 

,A de&&al employee who ‘&e&s 
or who makes or knowingly causes to be 
made a communication prohibited by . .- 
§ 16.303 shall place in the public record 

‘oftheprqceeding-, - :’ . -. 
.(a) All such written ~onun&ic~tionsf 
(b) Me&i&da stating the s;ibst&e. 

if all such ,&+l ddriununications; and 
, (cl All written’ r&ponses, &d - I . 

(3) Anexpress waiver of the right to d . Associate Administrator because it w+s ._. memoranda statina the substance of all .. 
further procedural ste s’&rd of all rights .not.aPP+ed within the.aPPhcable time 
ofjudicialre$e:~an cf I-.. : .. . 1:’ . . 1 . . periods provided under 5§ l?+(b) a$t 

,. w n;;! he&i &&f.&&&~;~d . 16.24++ :_. , ._ _ ;:_*‘_ _‘I .;I-_ .‘-” * :, 

an~&nowledg&it that the he&g : 
order inay be used to co&e the term; ** 

S;bpart’LEx P;;rte C&r&+-&&s 
. 

of~e’consent order;“, ‘-.:’ ‘_’ _. * .. -§ 16.30, .‘be6e~uo&_ .- _y’r.:‘! ‘_” ‘.’ ’ 
..,- *_....i.Il 

(cj If&e k3iii3nce of a consent order . 
has been agreed uponby ‘all parties to . 
the hearing. the proposed consent order 
shall be 5ed with the hearing officer, 
along w& a draft order adopting the I ; 
consent decree&d dismiss$ng the c&e, 
for the hearing o5cer’s adoption. .: _: . 

(d) The-deadline for the hearing :’ ;* 

As u;hd in this kbp&:: “f : ?...I .. (. . 

. . . Decisional employee ‘mea&he T 
Administrator, DeputyAdministrator, 

1:’ 

Associate Administrator. Director, *::.- . . I 
‘hearing officer;~or other,FM employee 
-who is or who mziy reasonably be;, i ~ : : :*: 
expected. to be involved &II the . __ .:\. 

oral resporisei; id ike ‘materials . *_. 
described $t pa&graphs (a) and 5) of . .*’ 

-*section.~,..~ ::__I.; _ __ ~ y..c_ - 

5 16.307 Requirement to show cauee and d - 
imposition of san*o.n. . .L_: : . __ 

(a) Upon receipt of a cG&unication’ 
knowingly made or k+ingly caused !o - 
be made by a party in violation of 
5 16.303:tbe Associate Administrator or 
bis designee or the he&g officer may, _ - 
to the extent consistent ‘with the = : 
interests of justice and the policy of the’ 

* underlying statute& require the party to _ ’ - _ .._ . . . decisional process of the proceeding. show cause why his or her claim or. :; / 
officer’s initial decision and the #I$ ; _ . . Ex p-de comxnunicdiofi means an . 
agency decisign is extended by the 1 - oral or titteri conuitimication not on 

* interest in the proceeding-should riot be 

...- the public recoid with respkt to tibich 
dismissed, denied.‘disregaided. or ” FL. 

amount of days-elapsed between the ; otherwise adversely affected on account 
filing of&e ~~~0s~ c&sent order :. ‘. _m=odle #or notke to all parties is’ -.-. 

with thi hearing officer and the . not given. but it she.U not include ._ 
of su& violation.’ . .:“ ;>cI :!.’ ,~ ‘,:;. ‘:; 

. (b) The Associa~e~Administrator may, - 
1 

‘issuance of the hearing officer’s order. . requests for status reports ‘0s any matter . 
continuing the hearing. -* .: _ ‘. ,’ or proceeding covered by this part; or 

-- (e)Iftheagenc$ attor&i’and SpOtisOr 
communications betweenFAA 

agree to.dispose’of a tie by’is’suance of 
emp~oyees;vhop~~pateasp&e~& 

,P consent order before the FM issues ‘. 
a he&g pursuant to 16 203(b) Of tis 

a hearing order, the proposal for a . . .- 
part and other parties to’s hea+g. .’ .I 

consent order is submitted jointly to the 
05cial authorized to issue a hearing ‘.I 
order, together with i.request to adopt .. 
the consent order and dismiss the &se; -. 
The 05&i authorized to&sue the .’ : 
hearing order issues the consent order ; 
as an order of the FM’a.nd terminates 
theproceeding. _-.-_‘ . . : _. 

\ _... 

.. . 

6 16.303 Prohibited ex parte _ 1.’ 
communications, . . . _.. _... T’...: . -... 1.’ . 

(a) The prohibitions of this section ‘. 
sh$ apply hrn the tune ,a proceeding 
is noticed for hearing unless-the person 
responsible for the communication h& 
knowledge that it will be noticed, in 
which case the prohibitions shall apply 

_ : ‘, 
.; - . :, , 

. 
_ 
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. 

to the extent c&x&tent with tbe - . 
interests of justi& and the policy of the 
underlying statutes administered by the -’ 
FAA, co’nsider a violation of this ‘. .’ ‘..‘.’ 
subpart sufficient grounds for a decision 
adverse to a party who has.knowingIy 
committed such violation or knowingly 
caused such violation to occur. 

Issued in Washington, DC. on Cctober 8.. . 
.1996.’ -_ . 
Da&&&;~ :.. ‘_ .‘-... ‘y.‘. ,j 
A&jnj&tor./ ..y.. .- “1.. _ ,‘Y’ .I ?:‘.I ,, 

IFR Do& 96-39190 Filed.?-f-9; $45 $ \ 
BlLuNG COOE 4910-13-M - . 
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